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OVERSIGHT HEARING ON FRANCHISE FEE 
CALCULATIONS OF FORT SUMTER TOURS, 
INC. 


THURSDAY, JULY 1, 1999 

House or Representatives, 

Subcommittee on National Parks 

AND Public Lands, 
Committee on Resources, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:59 a.m., in 
Room 1324, Longworth House Office Building, Hon. James Hansen 
[chairman of the Subcommittee] presiding. 

STATEMENT OF HON. JAMES HANSEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF UTAH 

Mr. Hansen. Good morning, and welcome to the oversight hear- 
ing today. 

I am glad to see the Director has recovered from his illness and 
with us. We appreciate your presence. 

The purpose of this oversight hearing is to examine the franchise 
fee imposed by the National Park Service on Fort Sumter Tours, 
Inc., a small family-owned concessionaire that provides tour boat 
transportation to and from Fort Sumter National Monument in 
South Carolina. 

In 1992, the Park Service nearly tripled Fort Sumter’s franchise 
fee from 4.25 to 12 percent. This has had a direct negative eco- 
nomic consequence at Fort Sumter Tours. They tried to find out 
from the Park Service why this had happened. 

However, the Park Service refused to give Fort Sumter Tours the 
information they needed to understand the drastic rise in the fran- 
chise fee. Thus began a continuing confrontation between Fort 
Sumter Tours and the Park Service, and which has led us to con- 
vene this oversight hearing today. 

After recently reviewing the material, I cannot understand why 
the Park Service is so reluctant to give it to Fort Sumter Tours. 
In my opinion, it is riddled with major errors, it grossly overstates 
the profitability of this concession. As we hear testimony today, I 
believe this will become clear. 

The Park Service has never admitted to Fort Sumter Tours that 
errors were committed in calculating the franchise fee, and an ab- 
solute refusal by the Park Service to discuss the merits of the mis- 
calculated franchise fee. 


( 1 ) 
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I want to make a point here: This oversight may he seen by some 
as an inappropriate function of the Subcommittee; that is, as some 
sort of private relief rather than centered on an issue of policy. But 
would disagree with this opinion. In fact, subjects like this one is 
the reason we have oversight hearings. It is a question of making 
sure the Federal Government, and in this case the National Park 
Service, does not trample on the rights of our citizens. 

It is a question of the Federal Government following its own poli- 
cies and guidelines, and it is a question of whether the Federal 
Government can possibly ever admit its own mistakes, correct 
those mistakes, and then move forward toward reasonable solu- 
tions. 

One other point: It is fairly easy for Federal bureaucrats in 
Washington to decide from afar how things are going to be for peo- 
ple around the country. However, it is quite another thing for those 
same bureaucrats to understand that the decisions they make and 
the mistakes that they may make can be devastating to hard-work- 
ing Americans trying to make a living. I believe that this is what 
we have here today. And it is not to be taken lightly. 

Be that as it may, I was hopeful that the hearing would never 
occur. By this means, that I held a meeting in my office some 
months ago with the Director, the Solicitor’s Office, Fort Sumter 
Tours, and other Members of Congress, Mr. Sanford, and Mr. 
Spence, imploring the Park Service to take another look at this sit- 
uation and resolve it to the satisfaction of both parties. 

I stated at the time that the Subcommittee would hold an over- 
sight hearing if the problems with the franchise fee were not re- 
solved. Obviously, the Park Service did not take my suggestion 
very seriously because we are here today. 

It is my understanding that, following this meeting, the Park 
Service asked Fort Sumter Tours for an offer. Fort Sumter re- 
sponded, and the Park Service essentially said Fort Sumter’s offer 
is no offer to them, apparently, to sit down and attempt to hammer 
this out on the merits of the fee and discuss how it was calculated. 

I am disappointed that nothing came of this. However, I am 
quite willing to have this oversight in order to expedite getting this 
thing resolved in a fair and equitable and honest way. 

I would like to welcome our witnesses here today, and I would 
now recognize the gentleman from Puerto Rico if he was here. Be- 
cause he isn’t, I will turn to the gentleman from Tennessee for any 
opening comments he may have. 

Mr. Duncan. Well, I have no formal opening statement, Mr. 
Chairman. I agree with you that it is unusual for us to hold a hear- 
ing on a dispute like this. And I am disappointed, like you, that 
the Park Service did not work this out in some fair and reasonable 
manner. But I suppose we can ask some questions about that at 
the appropriate time. 

Thank you very much. 

Mr. Hansen. I thank the gentleman from Tennessee. 

I ask unanimous consent that the letter from Congressman Floyd 
Spence be included in the record, and also the letter from Senator 
Ernest Hollings be included in the record. 

Mr. Hansen. I won’t go through the entire thing, but I would like 
to point out that Floyd Spence has a great personal knowledge of 
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this issue, and he says, “I am familiar with the ongoing dispute in- 
volving franchise fees at Fort Sumter. In the interest of Fort Sum- 
ter Tours, and the National Park Service and the visitors to Fort 
Sumter, this matter needs to be resolved. If errors were made in 
the calculation of this franchise fee, then the errors should be cor- 
rected.” 

Senator Rollings says, “As you know, by statutory law, all park 
concessionaires are required to pay a franchise fee based upon a 
percentage of their gross receipts. It is my understanding that in 
1992 the Park Service unilaterally attempted to increase the fran- 
chise fee from 4.25 percent to 12 percent, and a dispute has existed 
ever since. 

“This increase was based upon a franchise fee analysis prepared 
by the National Park Service which the Tours claims to be incon- 
sistent with the Park Service guidelines that existed at the time. 
While I have limited knowledge of the merits, I do believe if errors 
were made, they need to be corrected.” 

And it talks about the relationship that we should have between 
the Park Service and our concessionaires, and as many of you 
know, that is a major issue with this Committee. 

And last year, we passed a new concessionaires bill. And this is 
an ongoing issue which we have. 

The gentleman from Nevada, we appreciate your presence here. 
Do you have any opening comments before we start? 

Mr. Gibbons. No, Mr. Chairman. I welcome our witnesses and 
the panel here today to hear this very important issue, and I know 
how it is important for all of our tourists today to be — as well as 
those people that offer services at our parks — to be afforded the 
right treatment under the law, and I look forward to your leader- 
ship here today. 

Mr. Hansen. I thank the gentleman. 

Our first witness will be our colleague from South Carolina, 
Mark Sanford. Mark actually represents that area. And we will 
now turn the time to you. 

STATEMENT OF HON. MARK SANFORD, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF SOUTH CAROLINA 

Mr. Sanford. I thank you, Mr. Chairman, and I thank you. Mr. 
Duncan, Mr. Gibbons, for the chance to testify before the Sub- 
committee. And I would say I wanted to come by here simply be- 
cause for me it would be an honor to introduce Mr. Campsen and 
his family, and, frankly, his enterprise. And I say that because if 
I was to pull down one word about this family, I would say honor- 
able. 

Now here is what I am getting at by that: My roots go very deep 
with this family. Chip and I overlapped for a year of college. He 
was actually at our family farm the night that my dad died. I spent 
the better part of 20 years on hunting and fishing trips throughout 
the woods and waters of the Low Country with Chip. 

And the net of that is, as we all know, markets are efficient. And 
if you are going over to somebody else’s house and they are coming 
over to yours, sooner or later you get that phrase from somebody 
that says, oh, you are going over to so and so’s house; I heard this 
about them. And you go on to hear some horror story. 



4 


And yet over the many years that I have heen with this family, 
I have never heard one of those stories. So I would say “honorable” 
would be a description of the family. But I would say that there 
is even a simpler word that describes this family, and that is the 
word “integrity.” 

In other words, there is a match between what they say they are 
going to do and what they do. There is a match between what they 
say they are about and what they are about. 

And I think that this goes to the heart of this issue of the enter- 
prise, Fort Sumter Tours, because each of us is stewards for the 
Federal Government. I think that, you know, for most people, their 
experience with the Federal Government is basically derived from 
an experience with the National Park Service, but oftentimes with 
a concessionaire tie-in with the Park Service. 

So each of us, as fiduciaries for the Federal Government, want 
to have in place people who have integrity — in other words, that 
there is a match between what they talk about doing and what 
they do. And this isn’t important just in general in terms of that 
being, of wanting to have good stewards represent the face of the 
Federal Government, but it is also, frankly, important to a lot of 
folks back home. 

Sure, it is important to a lot of tourists who visit Charleston, but 
it is important just because a lot of people back home, when some- 
body comes in from out of town, they say, well, you know, that first 
shot was fired out at Fort Sumter, I’d like to go on out there, and 
we go on out there. And for 364 days out of the year, three times 
a day. Fort Sumter Tours runs a boat out there. 

And there is nothing more important than the word “integrity” 
in that service, because, again, somebody’s experience at Fort Sum- 
ter is, in large part, driven by, you know, were the toilets clean on 
the boat getting to and from Fort Sumter, did the boat, in fact, 
leave on time? 

In other words, this issue of integrity goes to the heart of what 
a concessionaire ought to be about, and if not only reco^ized by 
folks back home or by me, but, frankly, by the Park Service itself. 

Now I have here a copy of an unsolicited letter to Mr. Campsen, 
who had received it some time ago from the National Park Service. 
And it reads as follow: “His reputation for quality of service is 
matched by few concessions in the National Park Service and ex- 
ceeded by none. His operation in Charleston has always been char- 
acterized by excellence and a concern for our visitors and the peo- 
ple who live in the city.” 

I think that that is one part of what we are dealing with, the 
issue of integrity and the importance of that in a concessionaire. 
The other issue is what you correctly highlighted, Mr. Chairman, 
and that is there is a whole lot bigger issue than having to do with 
the Campsens, Fort Sumter Tours, Fort Sumter itself, and that is 
the issue of concessions. 

To me, this is very important because, you know, last year, when 
we had that concession bill, I voted for it. In fact, I had talked to 
Chip Campsen. Chip didn’t think it was a good idea. He said, 
“Mark, I think it is going to be a problem if somebody has to get 
two different tickets, one ticket for Fort Sumter, one ticket to go 
to Fort Sumter.” 
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I said, “Chip, I am going to vote against you. I think you are 
wrong on this because if you can isolate costs, in other words, you 
can say, what does it cost to do these different functions tied to or 
from getting, let’s say, to a park, then if you can isolate that costs, 
and if private enterprise can do it less expensively than the Fed- 
eral Government, then we ought to make more options for that 
being the case because as a conservative I don’t want to grow the 
Federal Government.” 

And yet, what is going on here sends precisely the wrong signal 
in terms of trying to grow more private enterprise and more con- 
cessions through our park system. When you have a 300 percent 
increase in the middle of contract period, there is no worse signal 
to future concessionaires, and that to me, more than the right num- 
ber or the wrong number, that to me is what this issue is all about, 
and that is, if a concessionaire has a contract with our Federal 
Government, the government not breaking that contract in the 
middle of the contract period. 

I would just ask us to remember that we have three branches of 
government up here for a very good reason, and that is, our Found- 
ing Fathers wanted a slow and meticulous system that would basi- 
cally, you know, keep anybody from doing anything too fast. And 
I would just beg of the Park Service to really look at this very 
closely because I think we are dealing with an issue far, far greater 
than the Fort Sumter issue itself. 

And I would yield back the balance of my time. I thank you for 
letting me come before you, Mr. Chairman. 

Mr. Hansen. We thank you. 

Questions for Mark Sanford, our colleague from North Carolina? 
The gentleman from Tennessee is recognized. 

Mr. Duncan. I have just one question, Mark. I wasn’t clear. Who 
wrote that real positive letter that you quoted from and when was 
that? 

Mr. Sanford. I don’t have the date on that. I would suspect Mr. 
Campsen could give you the dates on that, because it was from the 
Park Service. 

Mr. Duncan. It was from the Park Service? 

Mr. Sanford. Yes, sir. 

Mr. Duncan. All right. Thank you. 

Mr. Sanford. Thank you. 

Mr. Hansen. The gentleman from Nevada. 

Mr. Gibbons. Mr. Sanford, I have not been to Fort Sumter, and 
I hope someday to have the privilege and the honor of visiting 
there, and I am not familiar with all the other concessionaires that 
are in the Park Service. Have the other concessionaires — are there 
other concessionaires in that Park area for the visitors there? 

Mr. Sanford. Yes. In fact, if you go on up a little bit north, there 
are a couple of islands that are owned and, for instance, there is 
a concessionaire that runs, again not to Fort Sumter but runs out 
to one of these coastal islands. It is a little bit north of the Charles- 
ton community. That is one that I immediately know of. And I sus- 
pect that there are others. But those are the ones that immediately 
jump to mind. 

Mr. Gibbons. Has there been any effort to talk to that conces- 
sionaire with regard to an increase in the franchise fee, similar — 
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in other words, a 300 percent increase in their fees that would be 
commensurate with the fees increase that we are talking about in 
this matter? 

Mr. Sanford. I have not done so. That is something worth doing. 
And I would be glad to have my office do just that. 

Mr. Gibbons. Well, maybe we can ask the Park Service, when 
they come, whether or not they have increased 

Mr. Sanford. And in fairness to the Park Service, that is a not 
a national park that the other concession runs. So it may be run 
through a different branch of government. 

Mr. Gibbons. All right. But then so as far as we know, this is 
the only concessionaire at Fort Sumter that has had a 300 percent 
fee increase in the middle of the contract? 

Mr. Sanford. To the best of my knowledge, yes, sir. 

Mr. Gibbons. Thank you, Mr. Chairman. 

Mr. Hansen. We thank our colleague. Mr. Sanford. Would you 
like to join us up on the dais? 

Mr. Sanford. Unfortunately, I have got a markup on OPEC, and 
I have to run in that direction. 

Mr. Hansen. Well, I understand. Thank you very much for your 
time. 

Mr. Sanford. Thank you. 

Mr. Hansen. We will call our panel up. We are pleased to have 
Robert Stanton, the Director of National Park Service with us; also, 
George Campsen, president of Fort Sumter Tours, and David E. 
Jackson, a certified public accountant. 

If those three gentlemen would like to come up, we would appre- 
ciate it. 

And, Mr. Director, if you have somebody you want at your shoul- 
der there, that is fine. Just bring them up, too. 

Mr. Stanton. Yes. Thank you very much, Mr. Chairman. I am 
accompanied by Mr. Cohen of our Solicitor’s Office, and Mr. Bob 
Hyde, who is a financial analyst with the National Park Service in 
our Division of Concession Management. 

Mr. Hansen. Okay. Well, we will turn to you, Mr. Stanton. And 
you have got the floor. 

STATEMENT OF ROBERT STANTON, DIRECTOR, NATIONAL 

PARK SERVICE; ACCOMPANIED BY MR. COHEN, SOLICITOR’S 

OFFICE; ROBERT HYDE, FINANCIAL ANALYST, DIVISION OF 

CONCESSION MANAGEMENT 

Mr. Stanton. Thank you, Mr. Chairman, and members of the 
Committee, for the opportunity to appear before you and to discuss 
certain issues surrounding the reconsideration of the franchise fees 
for Fort Sumter Tours, Incorporated. 

Mr. Chairman and members of the Committee, I submit at the 
beginning of my testimony, I have been advised by our Solicitor’s 
Office to make the following statement: 

I am here today to answer questions and respond to com- 
ments concerning the franchise fee reconsideration for Fort 
Sumter Tours, Incorporated. You have assure me and my staff 
that this hearing will not be covering any of the issues in liti- 
gation between Fort Sumter Tours and the National Park 
Service. 
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I appreciate this, and certainly in keeping with this agree- 
ment, I would like to make clear that the National Park Serv- 
ice is not reconsidering the established franchise fees for Fort 
Sumter Tours. Accordingly, any statements, discussions, de- 
scription, or assessments concerning the Fort Sumter franchise 
fee that I may make before you today do not and will not con- 
stitute a review of, a reconsideration of, or a new decision in 
any nature regarding the established franchise fee. 

Furthermore, I note that the various calculations that we 
might discuss here today have been upheld in four different 
court proceedings, including the Fourth Circuit Court of Ap- 
peals, as lawful and not an arbitrary nor capricious. 

Any statement that I may make before you today, Mr. Chair- 
man and this Committee, to the effect that a particular cal- 
culation could be done other ways, does not in any manner 
suggest, admit, or otherwise imply that the decision made by 
the National Park Service in this process was arbitrary, capri- 
cious, or otherwise unlawful. 

Now, in addition, I note that as part of this hearing, Mr. Chair- 
man, you and the Committee have requested significant financial 
information on Fort Sumter Tours. Some of this information is pro- 
prietary or confidential. But because of Fort Sumter Tours partici- 
pation in today’s hearing, we assume that the release of this infor- 
mation is agreeable by the concessionaire under law 18 USC 1905. 
And I would hope, Mr. Chairman, that you would advise it is ap- 
propriate that this information be available on the concessionaire’s 
financial status. 

This matter is certainly an essentially money dispute on a busi- 
ness contract. And if I may, I would like to elaborate. The contract 
was entered into by the National Park Service and Fort Sumter 
Tours in 18 — pardon me, in 1986 and expires in the year 2000. The 
contract grants for Fort Sumter Tours the exclusive opportunity to 
transport by tour boat visitors from Charleston, South Carolina, to 
Fort Sumter National Monument for Fort Sumter current annual 
visitation of approximately 230,000 visitors per year. 

Ninety-nine percent of these visitors travel to Fort Sumter on 
boats operated by Fort Sumter Tours. Fort Sumter Tours charges 
visitors $10.50 for adults. The gross receipts for 1998 were 
$2,471,938. The contract requires Fort Sumter Tours to remit 12 
percent of the gross receipts to the United States for the privilege 
of serving on an exclusive basis anyone wishing to visit Fort Sum- 
ter through the use of their boat. 

Fort Sumter Tours’ 15-year contract was entered into under the 
Concession Policy Act of 1965. The contracts governed by the Con- 
cession Policy Act were not subject to meaningful competition be- 
cause existing concessionaires enjoy preference over outside busi- 
ness. 

These preferential rights often precluded market forces from af- 
fecting franchise fees. Under the Concession Policy Act, the Na- 
tional Park Service was required to include in concession contracts 
of more than five years in duration, provision provided for reconsid- 
eration of the contract franchise fees at least every five years. 

Since 1979, the National Park Service concession contracts have 
provided that the contract-established franchise fees may be ad- 
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justed, up or down, every five years at the request of either the 
concessionaire or the National Park Service. 

The provision provides that if the National Park Service and the 
concessionaire do not agree upon an adjusted franchise fee within 
a specified period, the concessionaire may appeal to the Secretary 
his position as to an appropriate franchise fee. And the conces- 
sionaire may choose to invoke arbitrary — pardon me, advisory arbi- 
tration proceeding in this process. 

Any fee resulting from a reconsideration either up or down must 
be consistent with the probable value of the privilege by the con- 
tract based upon a reasonable opportunity, a reasonable oppor- 
tunity for net profit in relation to both gross receipts and capital 
investment. 

The standard was set by Congress in the Concession Policy Act 
that I referenced earlier. The standard is protection for both the 
concessionaire and the taxpayers. 

Briefly, it is important to review the history of this provision and 
its application. Since 1979, several hundred franchise-fee consider- 
ation periods have occurred under existing NPS contracts. In many 
of these instances, neither the Park Service nor the concessionaire 
sought changes either up or down to the franchise fee. 

In a number of other instances, when either the Park Service or 
the concessionaire sought a franchise fee reconsideration, both the 
National Park Service and the concessionaire were able to arrive 
at a mutually acceptable agreements as to the appropriate fran- 
chise fee. 

In four instances recently, concessionaires have chose to invoke 
the advisory arbitrary process established in the contract to resolve 
proposed franchise fees. In one of these situations, the matter was 
settled. In the remaining three, the National Park Service and con- 
cessionaire participated in the arbitration proceeding, and the Sec- 
retary made a final decision, taking into consideration results of 
the arbitration. 

In each of these instances, the franchise fees were increased. 
However, in each of these cases, concessionaires accepted the final 
decision of the Secretary and the higher franchise fee became part 
of the contract without judicial challenge. All these concessions re- 
main profitable in business today. 

In no cases, except in one that is the focus of today’s hearing, has 
a concessionaire challenged the legality of the process of the exe- 
cuted contract. In no cases, except the one before us today, has a 
concessionaire refused to negotiate the appropriate franchise fee. 

In this case. Fort Sumter Tours chose to litigate the issues before 
the courts. The courts have uniformly upheld the legality of the re- 
consideration provision and the basis of our decision. 

The National Park Service has a system for establishing fran- 
chise fees. In 1980, the National Park Service was repeatedly criti- 
cized by Congress, by the General Accounting Office of Congress, 
by the inspector General’s Office of the Department of Interior, and 
others in terms of a need to take a more critical look at the estab- 
lishment and reconsideration of franchise fees. 

We took these criticisms seriously and have now ensure a more 
rigorous implementation of the system. This implementation is fair 



9 


to the concessionaire, fair to the National Park Service, and cer- 
tainly fair to the taxpayer. 

In performing the reconsideration analysis, the National Park 
Service compares the financial record of the concession to its coun- 
terparts in the industry to assist in determining the prohahly value 
of the contract. 

When the Fort Sumter Tours were initially executed, the fee was 
designated 4.25 percent of gross revenue. However, a franchise fee 
analysis performed in 1991 showed that the probably value of these 
privileges warranted a fee of 12 percent. This analysis compared 
the financial records and the business opportunity of Fort Sumter 
to those similarly situated businesses using statistics generated by 
Dun and Bradstreet. 

We understand that it has been reported to the Committee that 
the National Park Service took into account non-concession reve- 
nues for calculating the profit of Fort Sumter Tours makes under 
this concession contract. While there was one technical error in the 
original franchise fee, that may suggest that this income was taken 
into account as we described to you in the letter of December 8th. 
This income was not taken into account in the final determination, 
nor did it affect the final determination. 

A complete review of the financial analysis shows that the 12 
percent fee was determined solely on the basis of the revenue asso- 
ciated with the concession contract and a proper allocation of cost 
associated both with the concession and with the non-concession 
business. It is not disputed that in 1992 that Fort Sumter Tours 
was notified of the proposed franchise fees reconsideration and that 
it had contractual right to seek advisory arbitration over its recon- 
sidered fee. As detailed in the letter of December 5, 1998, to you, 
Mr. Chairman, and the Committee, we advised that the litigation 
has since pursued. The United States Government has prevailed in 
every phase of this litigation. 

I want to close and underscore the fact that we remain, however, 
receptive to resolving this dispute. We have asked the United 
States Attorney’s Office to be open to any reasonable settlement 
offer by Fort Sumter Tours. To date. Fort Sumter Tours has not 
participated in any substantive discussions with respect to settle- 
ment of this dispute. 

Mr. Chairman and members of the Committee, this concludes my 
prepared remarks with respect to the background on the reconsid- 
eration of the franchise fee for Fort Sumter Tours, Incorporated. 
Along with my colleague, Mr. Ed Cohen and Mr. Bob Hyde, we will 
be more than happy to respond to any questions or comments on 
the part of you, Mr. Chairman, and members of the Committee. 

Thank you again for this opportunity. 

[The prepared statement of Mr. Stanton follows:] 

Statement of Robert Stanton, Director, National Park Service 

Thank you for the opportunity to discuss with you certain issues surrounding the 
reconsideration of the franchise fee of Fort Sumter Tours, Incorporated. As I begin 
my testimony, I have been advised by the Solicitor’s Office to make the following 
statement: 

I am here today to answer your questions concerning the franchise fee recon- 
sideration for Fort Sumter Tours. You have assured me and my staff that this 
hearing will not be covering any of the issues in litigation between Fort Sumter 
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Tours and the National Park Service. I appreciate this and in keeping with this 
agreement I would like to make clear that the National Park Service is not re- 
considering the established franchise fee for Fort Sumter Tours. Any state- 
ments, discussions, descriptions or assessments concerning the Fort Sumter 
franchise fee that I may make before you today do not and will not constitute 
a review of, a reconsideration of, or a new decision of any nature regarding the 
established franchise fee. Furthermore, I note that the various calculations that 
we discuss here today have been upheld in four different court proceedings, in- 
cluding the 4th Circuit Court of Appeals, as lawful, and neither arbitrary nor 
capricious. Any statement that I may make before you today to the effect that 
a particular calculation could be done another way does not in any manner sug- 
gest, admit, or otherwise imply that the decisions made by the National Park 
Service in this process were arbitrary, capricious or otherwise unlawful. 

In addition, I note that, as part of this hearing, you have requested signifi- 
cant financial information of Fort Sumter Tours. Some of this information is 
proprietary or confidential. Because of Fort Sumter Tours participation in to- 
day’s hearing, we are assuming that the release of this information is agreed 
to by the concessioner under law, including 18 U.S.C. 1905. Please advise us 
if the concessioner believes otherwise. 

This matter is essentially a money dispute under a business contract. The con- 
tract was entered into by the National Park Service and Fort Sumter Tours in 1986, 
and expires in 2000. The contract grants Fort Sumter Tours the exclusive oppor- 
tunity to transport by tour boat visitors from Charleston, South Carolina, to Fort 
Sumter National Monument. Fort Sumter’s current annual visitation is approxi- 
mately 230,000 visitors per year. Ninety nine percent of the visitors travel to Fort 
Sumter on boats operated by Fort Sumter Tours. Fort Sumter Tours charges visitors 
$10 per adult visitor. The business’ gross receipts for 1998 were $2,471,938. The 
contract requires Fort Sumter Tours to remit 12 percent of the contract’s gross re- 
ceipts to the United States for the privilege of serving, on an exclusive basis, anyone 
wishing to visit Fort Sumter. 

Fort Sumter Tours’ 15-year contract was entered into under the Concessions Pol- 
icy Act of 1965. The contracts governed by the Concessions Policy Act were not sub- 
jected to meanin^ul competition because existing concessioners enjoyed preferences 
over outside businesses. These preferential rights often precluded market forces 
from affecting franchise fees. 

Under the Concessions Policy Act, NPS was required to include in concessions 
contracts of more than five years in duration a provision providing for the reconsid- 
eration of the contract’s franchise fee at least every five years. Since 1979, NPS con- 
cession contracts have provided that the contract’s established franchise fee may be 
adjusted, up or down, every five years, at the request of either the concessioner or 
the NPS. The provision provides that if the NPS and the concessioner do not agree 
upon an adjusted franchise fee within a specified period, the concessioner may ap- 
peal to the Secretary its position as to an appropriate franchise fee, and the conces- 
sioner may choose to invoke advisory arbitration proceedings in this process. Any 
fee resulting from a reconsideration, either up or down, must be consistent with the 
probable value of the privileges granted by the contract, based upon a reasonable 
opportunity for net profit in relation to both gross receipts and capital invested. This 
standard was set by Congress in the Concessions Policy Act. The standard protects 
both the concessioner and the taxpayer. 

It is important to review the history of this provision. It is also important to dis- 
cuss with you the implementation of this provision. 

Since 1979, several hundred franchise fee reconsideration periods have occurred 
under existing NPS concession contracts. In many of these instances, neither the 
NPS nor the concessioner sought changes, either up or down, to the franchise fee. 
In numerous other instances, when either the NPS or the concessioner sought a 
franchise fee reconsideration, both the NPS and the concessioner were able to arrive 
at a mutually acceptable agreement as to the appropriate franchise fee. 

In four (4) instances, concessioners have chosen to invoke the advisory arbitration 
process established in the contract to resolve a proposed franchise fee increase. In 
one of these situations, the matter was settled. In the remaining three, the NPS and 
the concessioner participated in the arbitration proceedings, and the Secretary made 
a final decision, taking into consideration the results of the arbitration. In each of 
these three instances, the franchise fee was increased. However, in each of these 
cases, the concessioner accepted the final decision of the Secretary, and the higher 
franchise fee became part of the contract without judicial challenge. All of these con- 
cessioners remain profitably in business today. 

In no case, except the one that is the focus of today’s hearing, has a concessioner 
challenged the legality of the process of the executed contract. In no case, except 
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the one before us today, has a concessioner refused to negotiate the appropriate 
franchise fee. In this case, Fort Sumter Tours chose to litigate the issues before the 
courts. The courts have uniformly upheld the legality of the reconsideration provi- 
sion, and the basis for our decision. 

This concessioner is not being treated differently from other concessioners. This 
concessioner has not been treated unfairly. 

The National Park Service has a system for establishing franchise fees. In the 
1980s, the National Park Service was repeatedly criticized by numerous reports 
from both the Inspector General’s Office of the Department of the Interior and the 
General Accounting Office for its implementation of this system. 

The National Park Service took these criticisms seriously. We have now ensured 
a more rigorous implementation of our system. This implementation is fair to the 
concessioner, fair to the National Park Service, and fair to the taxpayer. In those 
cases when this has resulted in increased franchise fees, we note that the conces- 
sioners operating under these contracts continue to operate profitably. We have no 
shortage of individuals and companies that are willing to do business in our Na- 
tional Parks under this system. 

In performing the reconsideration analysis, the National Park Service compares 
the financial records of a concessioner to its counterparts in the industry to assist 
in determining the probable value of the contract. 

When the Fort Sumter Tours contract was initially executed, the fee was des- 
ignated as 4.25 percent of gross revenue. However, a franchise fee analysis per- 
formed in 1991 showed that the probable value of these privileges warranted a fee 
of 12 percent. This analysis compared the financial records and the business oppor- 
tunity of Fort Sumter Tours, Inc. to those of similarly situated businesses, using in- 
dustry statistics generated by Dun and Bradstreet. We understand that it has been 
reported to the Committee that the National Park Service took into account non- 
concession revenue when calculating the profit that Fort Sumter Tours makes under 
this concessions contract. While there was one technical error in the original finan- 
cial analysis that may suggest that this income was taken into account, as we de- 
scribed to you in our letter of December 5, 1998, this income was not taken into 
account in the final fee determination, nor did it affect this determination. A com- 
plete review of the financial analysis shows that the 12 percent fee was determined 
solely on the basis of the revenue associated with the concessions contract, and a 
proper allocation of costs associated with both the concession and the non-concession 
businesses. 

It is not disputed that in 1992, Fort Sumter Tours was notified of the proposed 
franchise fee reconsideration, and that it had a contractual right to seek advisory 
arbitration over this reconsidered fee. Fort Sumter Tours chose not to engage in ne- 
gotiations with the National Park Service, or in advisory arbitration. Fort Sumter 
Tours instead chose to sue the United States over the reconsidered fee. As is de- 
tailed in my letter to you, of December 5, 1998 (attached to this testimony), Mr. 
Chairman, this matter has been in litigation ever since. And, the United States has 
prevailed at every phase of this litigation. 

We remain, however, receptive to resolving this dispute. We have asked the 
United States Attorney’s Office to be open to any reasonable settlement offer made 
by Fort Sumter Tours. To date. Fort Sumter Tours has refused to participate mean- 
ingfully in any settlement discussions. 

This concludes my testimony. I would be happy to answer any of your questions. 
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United States Department of the Interior 

NATIONAI. PARK SERVICE 
m9C5tntt,N.W, 

Wathtvj^, n.C. SOS40 

rNHUEMA-Wl* ro; 

LBS (0120) 0£G -5 1998 


Honorable James V. Hansen . 
chairman, Subcoranittee on National Parks 
and Public Lands 
Conunittee on Resources 
House of Representatives 
Washington, DC 20S1S 

Dear Mr. Chairmans 

This is in fuirthor response to your letter of September 18, 1998, 
concerning the circumstances of Fort Sumter Tours, Inc.'s (FST'sj 
ongoing litigation against the United States regarding FST's 
franchise fee. He regret the delay in response as mentioned in your 
letter of November 30, 1998. However, as several of the Issues 
your letter raises are in litigation in Fort Sumter Tours. Inc, v. 
Babbitt . c.A. No. 97-0293, now pending before the United States 
court of Appeals for the District of Columbia Circuit, National 
Park Service (NPS) was obliged to consult with the United States 
Department of Justice in the preparation of our response. 

Particularly, you are concerned by the 1993 decision of the NPS, 
upheld after repeated judicial challenge, to raise FST's franchise 
fee from 4.25 percent of gross receipts to 12 percent of gross 
receipts. Your letter poses a number of questions concerning the' 
history of this natter and the basis for the actions of NPS. 

Enclosed is a detailed report responding to your questions. 

Since there has been interest expressed by many of the committees 
that have jurisdiction over the NPS, a copy of this letter and its 
attached report Is balnq sent to the chairman and ranking Members 
of -the House Resources Committee and its Subcommittee on National 
Parks and Public Lands, the Senate Energy and Natural Resources 
Committee and its Subcommittee on National Parke, Historic 
Preservation and Recreation and the House and Senate Interior 
Appropriation Subcommittees. 
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Your continued interest in and support of the programs of the 
National Park Service is greatly appreciated. 



Robert Stanton 
Director 


Enclosure 


co: Hr. Don Young 

Chairman, Committee on Resources 
House of Representatives 

Mr. George Miller 
Ranking Minority Members 
Committee on Resources 
House of Representatives 

Mr. Eni F.H. Paleomavaega 
Ranking Minority Member 
Subcommittee on National Parks 
and Public Lands 
Committee on Resources 
House of Representatives 

Mr. Frank Murkowski 
Chairman, Committee on Energy 
and Natural Resources 
United states Senate 

Mr. Dale Bumpers 

Ranking Minority Member 

Committee on Energy and Natural Resources 

United States Senate 

Mr. Craig Thomas 

Chairman, subcommittee on National Parks, 
Historic Preservation, and Recreation 
Committee on Energy and Natural Resources 
United States Senate 

Mr. Jeff Bingaman 
Ranking Minority Member 
Subcommittee on National Parks, Historic 
Preservation and Recreation 
Committee on Energy and Natural Resources 
United states Senate 
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Mr . Ralph Regula 

Chairman, Subcojranittee on Interior and Related Agencies 
Committee on Appropriations 
House of Representatives 


Mr. Sidney R. Yates 
Hanking Minority Member 

SubcsKBmittee on Interior and Related Agencies 
Committee on Appropriations 
House of Representatives 

Mr. Slade Gorton 
Chairman, Subcommittee on 

Interior and Related Agencies, 

Coraraittee on Appropriations 
United States Senate 

Mr. Robert Byrd 
Ranking Minority Member 

Subcommittee on Interior and Related Agencies 
Committee on Appropriations 
United States Senate 
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December 4, 1998 


REPORT AHD RKSPOKSE TO QOESTXONS REGAHDIHO THE 
PORT SDMTER TOORS FRANCHISE PEE 1.1TIQATIQH 

I. Litigation Background. 

Fort Sumter Tours, Inc. (FST) is a National Park Service (NPS) 
concessioner which has an exclusive NPS tour boat concession 
contract to provide for a term of IS years visitor access to Fort 
Sumter National Monument, Charleston, South Carolina. Fort 
Sumter's current annual visitation is approximately 230,000. 99% 
of the visitors travel to Fort Sumter on FST tour boats. 

PST has been in litigation against the United States almost 
continuously since 1993 . The underlying assertion of the 
litigation is FST's allegation that NPS unlawfully implemented 
section 3 of the Concessions Policies Act of 1965, 16 U.S.C. 
20b (d> . Under this statute, NPS concession contracts of more than 
five years in duration must contain a provision providing for 
reconsideration of the contract's franchise fee at least every five 
years . 

Pursuant to this requirement, NPS concession contracts since 1979 
have provided that the contract's established franchise fee may be 
adjusted, up or down, after every fifth year of the contract, at 
the request of either the concessioner or NPS. In the event that 
NPS and the concessioner do not agree upon an adjusted franchise 
fee within specified periods, the contract provides that the 
concessioner may appeal to the Secretary its position as to an 
appropriate franchise fee and the concessioner may choose to invoke 
advisory arbitration proceedings in this process. 

The fee resulting from an upwards or downwards fee adjustment under 
NPS concession contracts is to be, consistent with the probable 
value of the privileges granted by the contract, based upon a 
reasonable opportunity for net profit in relation to both gross 
receipts and capital invested. This standard is set by the 
Concessions Policies Act. 

Since 1979, several hundred franchise fee adjustment periods have 
occurred under NPS concession contracts containing the equivalent 
provision of section 9(e) of FST's concession contract. In the 
very large majority of these instances, neither NPS nor the 
concessioner sought a franchise fee adjustment. In almost all 
other instances, when either NPS or the concessioner sought a 
franchise fee adjustment, a mutually acceptable agreement was 
reached. 

In only four instances has a concessioner chosen to request 
advisory arbitration to resolve a proposed franchise fee increase. 
In one of these situations, the matter was settled. In the 
remaining three, the Secretary made a final decision on a franchise 
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fee adjustment after taking into consideration the results of the 
arbitration proceedings. In each of these three instances, the 
concessioner's franchise fee was substantially increased. However, 
in each of these cases, the concessioner accepted the final 
decision of the Secretary and the higher franchise fee became part 
of the contract without judicial challenge. These concessioners 
all remain profitably in business. 

FST's concession contract is for the period of approximately 
fifteen years, from June 13, 198G, through December 31, 2000. Its 
initial franchise fee was 4.25% of FST's gross receipts. 

When FST was advised that NPS wished to increase its franchise fee 
to 12% of gross receipts commencing with the second five year 
period of its contract (June 13, 1991 - June 12, 199S) , PST chose 
to sue NPS rather than seek agreement on a changed fee or undertake 
advisory arbitration in an appeal to the Secretary. 

Ultimately, both the United States District Court in Charleston, 
South Carolina, in 1994, and the United States Court of Appeals for 
the Fourth Circuit, in 1995, upheld in all respects Che validity of 
the franchise fee adjustment clause set forth in FST's concession 
contract. Both courts also upheld the validity of the 12% 
franchise fee proposed by NPS. Fort Sumter Tours. Inc, v. Babbitt . 
66 F. 3d 1324 (4th Cir. 1995) (referred to in this report as "FST 
I") . 


When it lost FST I on appeal in the Fourth Circuit, FST petitioned 
for review by Che Supreme Court. The Supreme Court denied 
certiorari on May 28, 1996. 

The United States Appeals Court for the Fourth Circuit in FST I 
stated : 

In summary, section 9(e) of the FST contract is a 
completely appropriate contractual provision under Che 
CPA [Concessions Policies Act) in that it provides for 
modification of fees through a reasoned process, and does 
not vest NPS unbridled authority; at the same time, 
section 9(e) guarantees that the parties will not reach 
a stalemate when a fee adjustment is sought. 

During Che entire period of the FST I litigation, FST refused to 
pay the established 12% franchise fee. NPS during this period 
voluntarily refrained from terminating FST's concession contract 
for failure to pay the established 12% franchise fee. 

In the spring of 1996, while FST's petition for certiorari in FST 
I was pending before the Supreme Court, the Government agreed to 
review additional information to be provided by PST for the purpose 
of possibly initiating settlement discussions in FST I (then 
pending before the Supreme Court) . 


2 
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The Government's consideration of this possibility was solely in 
the interest of FST. The Government had established the validity 
of section 9(e) of the FST contract and the NFS proposed. adjustment 
of the contract's franchise fee to I2t in PST I at both the trial 
and appellate level. There was no realistic possibility that the 
Supreme Court would grant certiorari in FST I, 

On May 10/ 1996, NFS met with FST officials in Washington, D.C., 
for the purpose described above. At the meeting PST presented NFS 
with a franchise fee "Critique" dated March 15, 1996. After the 
May 10, 1996, meeting, NFS determined that an on-site visit and 
further meeting with FST officials would be aH>ropriate. The visit 
was scheduled for June S-7. However, on May 28, 1996, the Supreme 
Court denied FST's petition for certiorari , thereby apparently 
precluding any further possibility of the government settling FST 
I. 

The Government nonetheless concluded that the review of FST 
documents for the purpose of possible initiation of settlement 
discussions could continue. This was because, as a technical 
matter, Che PST 1 case was still alive. Under Supreme Court Rule 
44.2, FST had twenty-five days from May 28, 1996, to petition for 
a rehearing of the denial of certiorari . 

Accordingly, the June 5-7 scheduled site visit and a further 
meeting with FST officials took place. Subsequently, the 
Government determined not to initiate settlement discussions in FST 

I. By letter of July 1, 1996, the United States Attorney's Office 
advised FST that the Government did not choose to enter into 
settlement discussions in PST I. 

By letter of June 14, 1996, FST requested, pursuant to section 9{e) 
of its contract, that its 12% franchise fee be reconsidered and 
reduced to 4.26% for the contract's third five year period (June 
13, 1996 - December 31, 2000) . However, while seeking to reduce 
the 12% franchise fee for this per^.od of its contract, FST, even 
after the Supreme Court had refused to hear its appeal, still 
continued to refuse to pay its established 12% franchise fee for 
Che second five year period of the contract. 

No agreement was reached by FST and NFS as to a franchise fee 
adjustment for Che third five year period of the contract within 
120 days from June 13, 1996. Accordingly, FST had the option under 
section 9 (e) of ito contract to appeal the matter to the Secretary 
by November 11, 1996, and, if FST chose, to invoke advisory 
arbitration proceedings. FST did not take these actions. 
Accordingly, the reconsideration of the FST franchise fee for the 
third five year period of the FST contract expired as of November 

II, 1996, without an adjustment of the fee. 

The Government made a further effort to reach a c(M(promise with FST 
prior to initiating contract termination proceedings for FST's 
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continuing failure to pay its established franchise fee . In the 
fall of 1936, NPS and Solicitor's Office officials met with 
officials of the Department of Justice in Washington, D.C. , to seek 
authority to offer a debt compromise proposal to FST on behalf of 
the Department of Justice. This unusual authority was granted to 
NPS. On December 10, 1996, NPS officials met with FST and offered, 
subject to approval by the Department of Justice, to reduce 
substantially PST's then current franchise fee debt. 

At that point in time, FST owed the United States approximately 
$800,000 in unpaid franchise fees and approximately $190,000 in 
interest and penalties. The Government offered: 

(1) to waive all the penalties and interest; 

( 2 ) to allow FST up to three years to pay the debt; 

(3) to utilize the debt payments to finance improvements 
at Dockside II, thereby enhancing the new terminus for 
FST's Charleston operations; and 

(4) to consider any reasonable counter-offer that FST may 
choose to make. 

The Government was under no compulsion to make this additional 
effort at settlement of the FST franchise fee dispute. In fact, as 
described, the government went to extraordinary lengths to even be 
in a position to make the proposal. 

By letter of December 31, 1996, FST rejected this settlement offer, 
proposing instead only a franchise fee increase from 4.25% to 5% 
from 1991 through 1996, and 6% thereafter, as opposed to the 12% 
franchise fee to which the Government was entitled. 

By letter of January 21, 1997, more than three years after the 12% 
franchise fee was lawfully established, NPS gave notice to FST 
that its concession contract would be terminated for its continuing 
failure to pay the established franchise fee. 

In response, FST on February ll, 1997, filed a new lawsuit, this 
time in the United States District Court for the District of 
Coluiriaia. Fort Sumter Tours,. .Inc,, v. Babbitt , C.A. No, 97-00293 
("FST II"). Remarkably, the first count of this new lawsuit was 
based on the fact that the Government had considered the 
possibility of initiating settlement discussions in FST I . FST 
introduced a very imaginative argument in FST II, suggesting that 
the Government's review of FST's franchise fee critique constituted 
a new decision as to FST's franchise fee which FST could challenge 
in a new court , 

la addition, FST claimed (even though FST was continuing to refuse 
to pay the established 12% franchise fee) that an alleged NPS 
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refusal to agree to reduce the 12% franchise fee to 4.25% for the 
third five year period of Its contract constituted a breach of 
contract by NPS . PST requested the court to reduce the established 
12% franchise fee to 4.25% for this period, or, in the alternative, 
to order BPS to continue Che reconsideration process in accordance 
with the provisions of section 9(e) of its contract. 

In this connection, NPS, as of the February ll, 1997, filing of FST 
II, had made no final determination as to the disposition of the 
franchise fee reconsideration for the third five year period of the 
FS? contract. By letter of March 31, 1997, NPS advised FST, for 
Che reasons described above, that the fee reconsideration process 
for the third five year period had expired as of Novett4>er 11, 1996, 
without a change to the 12% fee. 

In response to FST II, NPS voluntarily extended Che then pending 
PST contract termination proceedings and the Government voluntarily 
consented to mediation with FST over the matters at issue in the 
suit . 

During the course of this mediation, the Government proposed to 
settle FST II by offering: 

(1) to negotiate the franchise fee debt owed by FST for 
the second five year period of its contract {June 13, 

1991, - June 12, 1996) under Department of Justice debt 
collection procedures (i.e, to negotiate a payment 
schedule and possible reduction of interest and penalties 
on the debt) ; and 

!2) to continue the reconsideration of FST's franchise 
fee with respect to the third five year period of its 
contract (June 13, 1996 - December 31, 2000) through the 
negotiation and arbitration proceduree set forth in 
section 9(e) of the FST contract. 

This latter offer was made even though, as stated, NPS considered 
that FST was not legally entitled to further reconsideration of its 
franchise fee for this period.’ 

If this settlement had been achieved, the negotiations and possible 


' This element of the Government's settlement offer, if 
effectuated, would have provided FST with the complete alternative 
relief it sought from the court in FST II regarding the third five 
year period of the contract. In other words, the Government 
offered by way of settlement to waive fully its legal position 
regarding the expiration of the reconsideration process for the 
third five year period of FST’s contract and to continue the 
reconsideration for that period in due course under the provisions 
of section 9(e) . 


5 



20 


arbitration called for by the Government's settlement proposal may 
have led to a substantial reduction of the debt PST owed for the 
second five year period of the FST contract, and, possibly, a 
reduction of PST's 12% franchise fee for the third five year 
period . 

However, the settlement proposed by the Government was not 
achieved. The mediation process was terminated by mutual consent 
of the parties and the court proceeded to consider the merits of 
PST II. 

On August 31, 1998, the United States District Court for the 
District of Columbia upheld the position of the Government on all 
counts of the suit. The court held: 

(1) that the review of FST documents in the spring of 
1996 was not subject to legal challenge as it was only 
for the purpose of possibly initiating settlement 
discussions in FST I; and 

t2) that FST, through its own inaction, had failed to 
pursue properly the reconsideration of its 12 % franchise 
fee for the third five year period of its contract. 

On October 26, 1998, PST appealed this decision to the United 
States Court of Appeals for the District of Columbia Circuit where 
the matter is currently pending. 

As of the date of this report, FST continues to refuse to pay its 
lawfully established 12% franchise fee. 


II. Response to the Subcommittee's Questions. 

A . In General . 

First, many of the Subcommittee's questions stem from the fact, as 
discussed above, that FST chose to litigate the validity of the 
franchise fee proposed by NFS rather than seek agreement on an 
adjusted fee or undertake advisory arbitration in an appeal to the 
Secretary. FST for this reason maintained in FST X that it did not 
have an opportunity to contest the UPS decision on a new franchise 
fee. However, this is not true. The district court held in PST I 
that FST "had sufficient notice and opportunity to rebut the 
financial analysis employed by MPS before the increased franchise 
fee became a final agency action." FST I (district court) at p. 7. 

Second, NFS, in providing these responses to the Subcommittee for 
its governmental purposes, has not and is not reconsidering, 
reviewing, or otherwise in any manner making any new decision of 
any nature regarding FST's 12% franchise fee which was lawfully 
established in 1993 and remains in full force and effect. 
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Finally, to understand the type of analysis NFS undertakes in 
franchise fee determinations, it is necessary to understand the NFS 
statutory charge under the Concessions Policies Act with regard to 
franchise fees. 

The NPS responsibility under the Concessions Policies Act is to 
establish franchise fees as follows: 

Franchise fees, however stated, shall be determined upon 
consideration of the probable value to the concessioner 
of the privileges granted by the particular contract or 
permit involved. Such value is the opportunity for net 
profit in relation to both gross receipts and capital 
invested. 

IS U.S.c. section 20b <d) . 

Under this provision, NPS must seek to establish franchise fees 
based upon the “probable value" of the privileges granted by the 
contract. The actual financial results of a given concession 
operation, although important in making such a determination, 
necessarily are not dispositive of the probable value of the 
contract. For example, a particular concessioner may operate 
inefficiently, thereby realizing little or no net income. Another 
concessioner may operate efficiently, thereby realizing high net 
income. However, from the perspective of determining the probable 
value of the contract, NPS generally considers, subject to 
appropriate adjustments respecting particular circumstances, that 
the expenses of the operation will approximate the median for the 
industry in question. 

In this connection, many concessioners operate under an NPS 
concession contract and conduct "outside", i.e., non-concession 
business, utilizing the same physical assets for both activities 
and pro-rating expenses among the business activities, PST is one 
such concessioner as it has an "outside" charter service, harbor 
tour and dinner cruise business. In order to establish the true 
profitability of the concession portion of FST's business 
activities, NPS must ascertain that the apportionment of expenses 
among the businesses, including respective utilization of capital 
assets, is done appropriately. 

Accepting only actual financial results of a concession operation 
as reported by the concessioner would result in franchise fee 
anomalies and could result in inefficient concessioners obtaining 
a low franchise fee and efficient concessioners obtaining a higher 
franchise fee. NPS does not consider that such a result would be 
fair or consistent with the intentions of the Concessions Policies 
Act. 

The necessity to make adjustments to concessioner financial 
information for probable value purposes is equally valid with 
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respect to a number of other financial factors attributable to a 
particular concessioner's operations. Several of these are 
discussed further below in response to specific Subcoiiroittee 
questions regarding FST' s franchise fee . 

B. Response bo Specific Questions. 


Is it true that NFS has never given PST the statistical data on 
which the franchise fee increase was based? If so, what is the 
reason for withholding this essential information? If a 
concessioner is to pay a fee increase based on this data, why 
should the concessioner not see it? 

Response . 

The statistical data in question are contained in, as 
expressly identified by PST in its 1993 FOIA request to NPS, 
the Dun & Bradstreet Industry Noms publication for the years 
1985 through 1989, and the Robert Morris Associates 1990 
Annual Sales Studies publication. These publications were 
not provided to FST by NPS because they were copyrighted 
materials, readily available to FST,* The propriety of NPS 
not providing these copyrighted materials to PST was upheld by 
the Department of the Interior in response to an FST FOIA 
appeal and by the courts in FST I . 


* The Fourth Circuit Court of Appeals noted: "NPS contends, 
and FST does not dispute , that both the Morris Studies and the D&B 
norms are copyrighted publications that are available from the 
organizations which issue them." FST I at (Emphasis added.) 

In addition, the court stated: 

We note, as well, that it is unlilcely that, had FST 
obtained the reports from the relevant organizations, NPS 
would have objected to the inclusion of the reports in 
the record before the court, since statistics from some 
older version of the D&B Norms has already been 
included in the record as part of NPS-48 . In fact, a 
stipulation filed with the district court on October 20, 

1993, reflects that FST had supplemented the 
administrative record before the court on at least one 
occasion, with NFS's consent. 

PST I (appellate court), footnote 6. 
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If there are any legal impediRients to sharing the data with the 
concessioner, please describe all the efforts the NPS has made to 
overcome those impediments? If, for example, there are copyright 
problems, have you attempted to negotiate with the copyright 
holder? 

Response. 

The fact that the requested publications are copyrighted 
imposed a legal impediment to NPS providing copies of the 
publications to FST. NPS did not attenpt to negotiate with 
the copyright holders on FST's behalf as the publications were 
available for sale to FST by the copyright holders. 


FST prepared a document entitled "Critique of the National Park 
Service's Franchise Fee Analysis Regarding Fort Sumter Tours, Inc. , 
a National Park Service Concessioner, " revised version dated March 
IS, 1996. Did FST provide a copy of this document to the NPS? If 
so, please describe for us what NPS did with this critique. Who 
reviewed it? Was any analysis ever carried out to see if the 
criticisms in the critique were in fact accurate? 

Response . 

FST provided a copy of its critique to NPS. It was reviewed 
by the Government for the purpose of possibly initiating 
settlement discussions in FST I. The NPS officials that 
reviewed the document included Mr. Robert G. Hyde, Financial 
Analyst, and Mr. Robert Yearout, Concessions Program Manager. 
As part of this review, Mr. Hyde travelled to Charleston and 
met with FST officials. NPS, discussed the results of its 
review with the Office of the Solicitor and the United States 
Attorney's Office, Charleston, South Carolina. 


Who made the final decision not to reduce the fee after FST 
furnished the Critique to the NPS? Who was consulted on that 
decision? 

Response . 

No decision (or even consideration of such a decision) was 
made by the Government in 1996 regarding the reduction of the 
PST 12% franchise fee which had been duly established by NPS 
in 1993. The only decision made by the Government in 1996 was 
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a decision not to initiate settlement discussions in FST 1 , 
That decision was made by the United States Attorney's Office, 
Charleston, South Carolina, by letter of July 1, 1996. 


Question 5. 

Did the NP3 ever answer in writing to the errors identified in that 
Critique? If so, please provide us with a copy of that response. 

Response . 

No. As stated above, the results of the NPS review were 
discussed with counsel in FST I. 


If no response on the errors identified in the Critique was ever 
given, please provide the Subcommittee with that response at this 
time. Please do not give litigation or legal reasons for not 
responding on the merits. We are particularly interested in your 
answers to these criticisms: 

Response . 

The following information responds to the questions posed by 
the Subcommittee regarding the NPS 1992 franchise fee 
analysis. However, please note that in providing these 
responses to the Subcommittee for its governmental purposes, 
NPS has not and is not reconsidering, reviewing or otherwise 
in any manner making any new decision of any nature regarding 
FST's lawfully established 12% franchise fee which remains in 
full force and effect. 

a. The small size and lack of reliability of the statistical data. 

In the view of MPS, there exists no credible means to 
establish the "probable value" of the privileges granted 
by a concession contract without comparing the returns of 
the concession operation to industry profitability and 
other financial norms. In the absence of Congress 
establishing by law the rate of return of concession 
operations, the establishment of an opportunity to make 
a profit has to take into account comparative industry 
expectations . 

NPS uses the most statistically reliable data available 
for a given franchise fee situation. In addition, NPS by 
no means mechanistically uses statistical data to arrive 
at a franchise fee. Rather, it takes into account the 
statistical data, including its relative reliability. 
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along with a number of other factors, in arriving at a 
franchise fee. 

In the instance of the 1992 financial analysis which led to 
the establishment of a 12% franchise fee for FST, NPS took 
into due account the limitations of the most con 5 >rehensive 
data available. Dun and Bradstreet's Industry Harms . Under 
Dun & Bradstreet's water industry categories, the category 
most similar to PST's operations, ferry service (SCI code 
4482) was not utilized because of the relatively small sample 
base of this category. The next closest category, local water 
transportation (SIC44S9/4489) had a significantly larger 
sample base. This category was discussed in the 1993 NPS 
franchise fee study. However, the study did not in fact 
recommend a fee based on comparisons to this category. 
Rather, NPS utilized for the most part another water industry 
category, water transportation (SIC 4400! , which has a much 
larger sample base. 

b . The lack of justification for assuming away equity. 

As discussed above, franchise fee analyses are performed 
to establish the probable value of the privileges granted 
by a concession contract, requiring adjustment for 
analysis purposes of specific features of the business 
choices a particular concessioner makes in performing 
under the terms of a concession contract. 

A specific concessioner may decide to fund the business 
by equity, debt or, as in most cases, a combination of 
the two. Since these decisions affect the profitability 
return ratios used for comparison purposes, especially if 
at either of the funding extremes, NPS franchise fee 
analyses adjust the debt and equity ratio of a specific 
concessioner to an Industry "average" for probable value 
comparison purposes. Interest expense is also adjusted 
accordingly so that the comparison with the industry is 
fair. 

Similarly, non-concession assets or assets carried on the 
coitflpany books but which are not used for the concession are 
also eliminated so that the resulting assets are those that 
are necessary for the contracted operation. Otherwise, there 
would, be a dilution of earnings with respect to investment if 
the earnings on these non-concession assets is less than what 
is earned from the concession operations. It was on this 
basis that the equity adjustment contained in NPS's 1992 FST 
franchise fee analysis was made. 

the failure to account for taxes FST's owners had to pay 

because of subohapter S accounting. 
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The probable value of the privileges granted by a concession 
contract is the same irrespective of the type of business 
structure a concessioner wishes to form and the resultixig 
federal income tax consequences. There is no NPS requirement 
that FST structure itself as a Sub-S corporation. If the tax 
status of the concession entity had to be taken into account 
in establishing franchise fees, there would be a different 
franchise fee established for the same contract depending on 
Che tax status of the concessioner (individual, partnership, 
C corporation, Sub S corporation, ate.) . Such a result would 
be inconsistent with the requirements of the Concessions 
Policies Act and standard financial analysis of the value of 
a business. 

the reason for the NFS's claim chat FST should have paid only 
SI million for a new boat when FST in fact paid over $1.4 
million. 

NFS'S 1992 financial analysis did not claim that FST should 
have paid only $l million for a new boat. Rather, it pointed 
cut that FST did not purchase a boat at all but leased it from 
a related party. As such, its asset value was not carried on 
FST's books, and NFS chose to set an asset value of $1 million 
for the boat for probable value comparison purposes . Please 
see the response to Question 9 which discusses in detail the 
$1 million asset value figure. 

e. Che basis for the NFS's claim that the lease transaction for 
the boat was not an arm's length transaction and the assumption 
that FST paid too much. 

The basis in the 1992 analysis for considering that tho lease 
transaction was other chan an arms length transaction was the 
fact, as expressly stated in FST's 1988 financial report, that 
FST leased the boat from a limited partnership, the general 
partner of which was FST itsqjf. The 1993 analysis did not 
state Chat too much was paid for the boat . Rather, Che 
analysis states chat the lease arrangement resulted in lower 
earnings chan would have occurred under an outright purchase 
of the boat and created the boat as a capital asset of PST 
with a $1 million value. Please see the response to question 
9 which discusses in detail the $l million asset value figure. 


f . the NFS's inclusion of non-concession income with concessions 
income . 

A supplementary spreadsheet contained in the 1992 analysis 
included non- concession income but also included all non- 
concession expenses (for 1986) . However, the 1992 NFS 
franchise fee determination worksheet (page 6 of the analysis, 
the final worksheet under which the 12% franchise fee was 


12 



27 


actually calculated) eliminated all of the $195,603 of other 
income reported on Che FST income statements . 

a . the NFS's disallowance of a portion of PST's officer's 
salaries. 

The 1992 franchise fee analysis made an adjustment for 
officer's salaries based on the fact that the size of FST's 
officer's salaries, averaging over 20 % of gross for the 5 
years studied, compared to an industry median of lOt in the 
water transportation indust]^ as reported by the 1990 Robert 
Morris studies. Such an adjustment is required for probable 
value comparison purposes as discussed above . If the FST 
officer's salaries had been lower than industry norms, UPS 
would have made a concomitant adjustment to the ultimate 
benefit of FST. 

h. the NFS's' assumption that FST could distribute to its owners 
the cash on the year-end financial statemence. 

The 1992 analysis did not assume that FST could distribute to 
its owners the cash shown on year-end financial statements. 
Rather, NPS treated FST's retained earnings as equity 
consistent with standard financial analysis practice. 


Is it true that in making adjustments to a concessioner’s audited 
financial statements for purposes of a fee calculation, the NPS is 
supposed to make field studies? If so, please describe the field 
studies conducted in connection with the FST franchise fee 
increase . 

Response. 

There is no requirement that KPS conduct field studies in 
considering adjustments to a concessioner's audited financial 
statements for Che purposes of probable value comparisons. 


0»££.U;.O h .- 8 .. 

In disallowing the officers 's salaries, did the NPS conduct a field 
study or any interviews? What information did the NPS possess that 
gave an indication of what the proper pay should be for someone who 
performs such duties? 

Response. 

No field studies or interviews with FST were conducted 
regarding officer's salaries in connection with Che 1992 
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analysis. Please refer to the response to Question 6 g as to 
the basis of this adjustment. 


In disallowing a significant part of the purchase price of the new 
boat, what information did the NPS rely upon? Did the NPS contact 
boat yards to ascertain what a fair price would be? Did the stps 
ask for FST' s records of the boats acquisition? Did the NPS try to 
find out if, for exanple, FST had put the boat out for bid? 

Response . 

The NPS 1992 analysis did not disallow a part of the purchase 
price of the new boat. Rather, as discussed above, the new 
boat was purchased by a related party and leased to FST. In 
these circumstances, for probable value comparison purposes 
only, Che 1932 analysis set an asset value for the boat at Si 
million and treated the boat as an FST asset (as opposed to 
establishing a fair market value lease expense of a boat 
sufficient to carry out the operations required by Che NPS 
concession contract) , 

The $1 million asset value figure was based on a prior NPS 
estimate of the cost of a new boat necessary to fulfill the 
contract's requirements. It was not based on additional 
independent information as to Che cost of a new boat necessary 
to fulfill the contract’s requireirents nor did NPS inquire as 
to whether PST had put the boat out for bid. 

The $1 million figure was consistent with the $1.4 
million reportedly paid for the actual boat purchased by 
the related party multiplied by 70 per cent. 70 per cent 
was Che percentage of operational expenses FST itself 
attributed to usage of the boat in the conduct of 
concession operations, as opposed to operational expenses 
(30%) related to usage of Che boat in other PST 
activities not conducted pursuant to the FST concession 
contract (and therefore not subject to the franchise fee, 
e.g., charters, harbor tours and dinner cruises) . 

If the entire $1.4 million figure were treated as an FST 
asset, even though it is used in part for non- concession 
purposes, FST's profitability (Return on Equity) from its 
concession operations would have been significantly 
understated for probable value comparison purposes. 

In this connection, the new FST boat is equipped (perhaps at 
a significant additional cost) Cor the conduct of dinner 
cruises which are not conducted pursuant to the FST concession 
contract. The actual purchase or lease cost of the FST boat, 
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accordingly, may be misleading (in this and perhaps other 
respects) for probable value determination purposes. Probable 
value determinations necessarily consider investment in 
equipment sufficient to carry out the terms of the contract, 
not investment in equipment necessary to carry out external 
business activities of a concessioner. 


Question 10. 

In disallowing some of the costs of the boat's lease, what 
information did the NPS rely upon? Did the NPS try to ascertain 
from lessors what a fair lease arrangement would be for such a 
boat? Did the NPS ask for or review the records of the lease? Is 
it the KPS's position that a lease is not an appropriate method for 
a concessioner to acquire a capital asset? 

Response . 

Please refer to the response to Question 9 with respect to the 
first two sentences of this question. With respect to the 
third, NPS did not ask to review the records of the lease, 
but, PST could have made these records available to NPS had it 
chosen to do so. As stated by the court in FST I, FST "had 
sufficient notice and opportunity to rebut the financial 
analysis employed by NPS before the increased franchise fee 
became a final agency action.” FST I (district court) at p. 
7. With regard to the fourth sentence, it is not NFS's 
position that a lease is an inappropriate method for a 
concessioner to acquire a capital asset. 


Question 11. 

In assuming that PST could distribute the cash shown on Che year- 
end statements, did the NPS cry to.. ascertain why that cash was on 
the records? Did the NPS as)c FST what if anything it intended to 
do with Che cash? 

Response. 

The 1992 analysis did not assume that FST could distribute to 
its owners the cash shown on year- end financial statements. 
Rather, NPS treated FST's retained earnings as equity 
consistent with standard financial analysis practice. NPS, in 
developing the 1992 analysis, did not seek to ascertain from 
PST why the cash was on its records nor did it aslc FST what, 
if anything, it intended to do with the cash. 


Question 12 
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Is it true that the NPS refused to reconsider the franchise fee 
increase in 1996 after it was given the Critique prepared by FST? 
If so, -why not? We are not interested in the legal or litigation 
reasons, but only why the NPS did not give consideration to the 
merits of the errors that FST identified. 

Response . 

The Government reviewed the Critique for the purposes of 
possibly initiating settlement discussions in FST I as 
described in response to Questions 3, 4, 5, and 6 above. No 
reconsideration of the fee was undertaken by NPS as the fee 
reconsideration process for the second five year period of 
FST's contract was concluded in 1993. 


What is the NFS’s policy on how to respond when a concessioner 
brings errors in a franchise fee determination to Che NFS's 
attention? Is it Che nps's policy that such errors will be 
corrected? If that is not the policy, please explain. If it is 
the policy, please explain why chat was not done with FST. 

Response. 

In the large majority of occasions when a franchise fee 
reconsideration has been possible under NPS concession 
contracts, neither NPS nor Che concessioner sought a change in 
the fee. On those occasions where NPS sought a fee increase, 
nearly all were resolved by mutual agreement pursuant to Che 
procedures set forth in Che contract. If this process fails, 
advisory arbitration in an appeal to the Secretary is 
available at the request of the concessioner. 

This process provides the concessioner with full opportunity 
to bring to NFS's attention any errors it may have made in its 
determination of a proposed franchise fee. NPS does not 
recall another occasion where a concessioner sought to point 
out errors after a franchise fee adjustment was completed 
under these procedures. 

NPS has no policy or procedure permitting a franchise fee 
adjustment to be reconsidered after a final decision has been 
made on Che adjustment. However, as described above, Che 
Government in 1996 did undertake an after-the-fact review of 
additional information provided by FST for purposes of 
possibly initiating settlement discussions in FST I. 

In addition, as noted above, the court in FST I stated that 
FST had "sufficient notice and opportunity to rebut the 
financial analysis employed by NPS before the increased 
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franchise fee became a final agency action." FST 1 (district 
court) at p. 7. 

Question 14. 

Is it the NFS's position after consideration of FST’s criticisms 
that a franchise fee of 12% of gross receipts is in fact on the 
merits the fair and proper fee for the second five year period? If 
so, please give us your reasons. 

Response . 

NFS provides the following response to this question posed by 
the Subcommittee. However, please note that in providing this 
response to the Subcommittee for its governmental purposes, 
NPS has not and is not reconsidering, reviewing, or otherwise 
in any manner making any new decision of any nature regarding 
PST's 12% franchise fee which was lawfully established in 1993 
and remains in full force and effect. 

with this limitation in mind, NPS considers that FST's 12% 
franchise fee for the second five year period of FST's 
contract represented a fair and proper fee (although, 
possibly, the fee could have been higher) . The reason for 
this view is chat NPS considers Chat the established 12% 
franchise fee for this time period was consistent with the 
probable value of the privileges granted by FST's contract 
taking into account an opportunity for net profit both in 
relation to gross receipts and capital invested. 


Is it true that the NPS refused to reduce FST's franchise fee for 
Che third five year period? If so, please tell us if because of 
FST's oversight Che NPS did not know what FST's position was? Did 
the NPS lack e,nough information at that point to conduct a fair and 
impartial franchise fee analysis of what the franchise fee should 
be for the final five year period? If so, did anyone contact FST 
to request Chat information? 

Response . 

NPS did not refuse to reduce FST's franchise fee tor the third 
five year period of its contract. Rather, FST did not pursue 
a franchise fee reduction for that period in accordance with 
the requirements of its contract. The court so held in FST 
II. However, as discussed above, the Government offered, as 
a means to settle FST II, to reopen the contract's 
reconsideration process under the terms of section 9{e) for 
the third five year period. 
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OveaLipn I.6.. 

Is it the NFS's position that it is fair to refuse to consider a 
reduction in a franchise fee singly because the concessioner fails 
to perform some ministerial action? 

Response . 

FST' s failure to pursue a reconsideration of its fee for 
the third five year period of its contract in accordance 
with the terms of its contract was a material failure by 
PST as held by the court in FST ll. ftgain, however, the 
Government offered to reconsider the franchise fee for 
the third five year period under the terms of section 
9(e) of FST's contract as a means to settle FST ll. In 
any event, NPS would not refuse to consider an otherwise 
lawful reduction in a franchise fee because of the 
failure of a concessioner to ta)ce an action that has no 
effect on the rights and liabilities of the parties to a 
concession contract. FST's failure to pursue a 
reconsideration of its fee for the third year period was 
not such a failure . 


Is it NFS's position that not a single one of FST's criticisms is 
in fact meritorious? If so, please give us your explanation. If 
this is not the case, why shouldn't the NPS correct the errors. 

Response . 

NPS provides the following response to this question 
posed by the Subcommittee. However, please note that, in 
providing this response to the Subcommittee for its 
governmental purposes, NPS has not and is not 
reconsidering, reviewing, or otherwise in any manner 
making any new decision of any nature regarding FST's 12% 
franchise fee which was lawfully established in 1993 and 
which remains in full force and effect. 

with this limitation in mind, the NFS response to Question 6 
discusses in detail the criticisms noted in the Subcommittee's 
letter and NFS's assessment of their merit. NPS considers 
that none of the criticisms has sufficient merit to suggest 
that the 12% franchise fee established in 1993 is not 
consistent with the probable value of the privileges granted 
by FST's taking into account an opportunity for net profit 
both in relation to gross receipts and capital invested. 


C>ue,&fci.gn la. 
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Is it the NPS's position that a franchise fee of 12% of gross 
receipts is in fact on the merits the fair and proper fee for the 
third five year period? That is, are you satisfied that if NPS had 
conducted a franchise fee analysis based upon the most current and 
accurate information, that analysis would have produced a franchise 
fee of 12% of gross receipts for the third and final five year 
period of the contract? If so, please give us your reasons. 

Response. 

The NPS provides the following response to this question posed 
by the Subcommittee. However, please note that in providing 
this response to the Subcommittee for its governmental 
purposes, NPS has not and is not reconsidering, reviewing or 
otherwise in any manner making any new decision of any nature 
regarding FST's 12% franchise fee which was lawfully 
established in 1993 and remains in full force and effect. 

With this limitation in mind, NPS considers that FST's 
established 12% franchise fee for the third five year period 
of FST's contract represents a fair and proper franchise fee 
(although, possibly, the fee could be higher) . The reason for 
this view is that NPS considers that the established 12% 
franchise fee is consistent with the probable value of the 
privileges granted by FST's contract taking into account an 
opportunity for net profit both in relation to gross receipts 
and capital invested. NPS considers that if it had undertaken 
a new analysis of the FST franchise fee with regard to the 
third five year period of the FST contract, that analysis 
would have supported a franchise fee of at least 12%. 

Please note, however, that the Government, for the 
purposes of settlement of FST II, offered to reopen the 
franchise fee reconsideration process for the third five 
year period of the contract under the terms of section 
9(e) . 
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Mr. Hansen. Thank you, Director Stanton. 

As you folks know, we have no control over what happens on the 
floor. And those two lights at the hack mean that we have a vote 
on that we have to run on a rule. We will try to get back as soon 
as we can, and we will stand in recess till then. 

[Recess.] 

Mr. Hansen. The Committee will come to order. 

Staff tells me that, Mr. Director, that you have to leave here at 
12:30. Is that correct? 

Mr. Stanton. In deference to you, Mr. Chairman, I will be flexi- 
ble on that. 

Mr. Hansen. I would like to have you hear the testimony of the 
other witnesses. So, how long is your testimony going to be, Mr. 
Campsen? 

Mr. Campsen. Mr. Chairman, five minutes is the allotted time, 
and I will be within five minutes. 

Mr. Hansen. Well, we are being generous today. We may give 
you seven or eight minutes, if that is what you need. 

Mr. Campsen. Thank you, sir. 

Mr. Hansen. Okay. And Mr. Jackson? 

Mr. Jackson. I would hope to finish mine in five minutes as 
well. 

Mr. Hansen. Well, then we have got about 43 minutes. So, Mr. 
Campsen, why don’t we turn to you, and then we will question all 
three of you and we’ll complete our testimony. 

Mr. Campsen, you have the floor. 

STATEMENT OF GEORGE CAMPSEN, PRESIDENT, FORT 
SUMTER TOURS, INC. 

Mr. Campsen. Thank you, Mr. Chairman, gentlemen of the Com- 
mittee. My name is George Campsen. I am president of Fort Sum- 
ter Tours. Now Fort Sumter National Monument in Charleston is 
accessible only by boat, and in 1961, the Park Service was publicly 
seeking a private concessionaire, to begin public boat transpor- 
tation out to the Fort. 

Out of five competing proposals, we were selected. And with 
money borrowed from a local bank, we acquired the vessels and so 
forth, and enthusiastically became involved with our government in 
business. We viewed it as a partnership, with the Park Service 
being the senior partner. 

We are family-owned and -operated. And over the years, my wife 
and I and our four children, as they grew older, all worked to make 
this concession successful, and working in complete harmony with 
local park officials. We build and developed a highly reputable 
service, and visitation steadily increased. 

Now, in the mid-1980’s, the service recognized that a second 
mainland docking facility and a larger vessel was really necessary 
and desirable at Fort Sumter. The estimated cost to the conces- 
sionaire would be at least $1 million. 

Now, Mr. Chairman and gentlemen, we are a small, relatively 
speaking, we are a very small concessionaire, with annual gross in- 
come approximately at that time of $1.4 million. But we recognized 
that this expansion desired by the Service was really needed. 
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And to facilitate private financing of these needs, the Service of- 
fered a 15-year contract so that you could borrow money from a 
bank and show them how you were going to be able to pay off the 
loan. 

And they issued a prospectus and published it widely seeking 
proposals from all interested parties. But no one else was inter- 
ested. So we borrowed more money, and we agreed to make the in- 
vestments, and we did make the investments. And this 15-year, 
current 15-year contract was executed in 1986. 

As you know, all concessionaires pay a franchise fee based upon 
the “probable value” of your particular contract privileges. At that 
time, the Service valued our privileges at the rate of 4.25 percent 
of our gross receipts. Now even though this was a 1 percentage in- 
crease over our contract that we had at that time, we nevertheless 
thought it was reasonable. And we agree to it. 

But we were shocked and dismayed that after the first five years 
of this 15-year contract, we were advised that the Service had re- 
considered the probable value of these same contract privileges, but 
we were shocked and dismayed because the Service informed us 
that these same privileges had somehow increased in value to 12 
percent. 

We were shocked because the scope of our privileges had not 
changed one bit. We were really shocked, Mr. Chairman, because 
the franchise fee analysis, developed by a bureaucrat in the Wash- 
ington office of the Service, contained serious mistakes. These are 
the same mistakes that are plaguing us and threatening to destroy 
us today, the mistakes that we have pointed out in this franchise 
fee analysis. 

We prepared a professionally-developed critique highlighting 
these mistakes, and in good faith we requested an opportunity to 
present them to appropriate officials of the National Park Service. 
This we did in 1996. We said, “Gentlemen, here are the mistakes 
that were made in this franchise fee calculation. Here are the con- 
sequences of these mistakes. We don’t deserve this kind of treat- 
ment. These things are clear errors. Won’t you please reconsider 
your position and correct them?” They listened, but they refused to 
budge. 

Now, these mistakes in this franchise feel analysis, they create 
the illusion that our small concession is more profitable than it ac- 
tually is. We have demonstrated that in figures, in positions which 
the Park Service really does not contradict. 

Please, please understand that we are not attempting to avoid 
paying a properly calculated fee. What we are seeking, gentlemen, 
is relief from paying a fee based upon an analysis that contains ob- 
vious mistakes, which are very, very destructive to our small busi- 
ness. 

Now, we are all imperfect human beings, and we all make mis- 
takes. Certainly, we have made mistakes. But what we can’t under- 
stand is why in the world our own government, which I love and 
respect, cannot admit to some obvious mistakes and correct them. 

The principles of our small company, gentlemen, and our 44 em- 
ployees have been living in job peril for almost seven years. It has 
been a costly and unwarranted nightmare. We are mystified why 
the United States of America behaves in this fashion. 
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We have always provided outstanding service at Fort Sumter. 
And the Park Service admits this. We have done nothing to deserve 
this type of treatment. And please, in the interest of all, please 
help resolve this matter on its true merits. 

I thank you for your consideration. I shall be happy to answer 
any questions. 

[The prepared statement of Mr. Campsen follows:] 
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PREPARED TESTIMONY OF GEORGE E. CAMPSEN, JR. 
PRESIDENT OF FORT SUMTER TOURS, INC. 

CHARLESTON, SOUTH CAROLINA 

BEFORE THE SUBCOMMITTEE ON NATIONAL PARKS AND PIEBLIC LANDS 
COMMITTEE ON RESOURCES 
UNITED STATES HOUSE OF REPRESENTATIVES 
JUNE 22, 1999 


Good morning. Mr. Chairman and members of the Subcommittee. I am George Campsen. 
Jr. I am the President of Fort Sumter Tours. Inc. (FST), and have held this office since 1961. 
I am accompanied today by my son, George E. Campsen HI, known as Chip, by David Jackson, 
who is Fort Sumter Tours's independent auditor and will also offer testimony, and by Peter 
Dickson, our counsel. 

Let me begin by expressing the heartfelt thanks of the owners and employees of Fort 
Sumter Tours for holding this hearing. For nearly .seven years we have been living a nightmare 
as the National Park Service has brought the full resources of the United Slates Government to 
bear on an ill-considered effort to charge our company a franchise fee that would literally put us 
out of business. We are very grateful that the Subcommittee has undertaken to try to get to the 
bottom of this. 

Let me also take this oppormnity to express our appreciation to Representatives Floyd 
Spence and Mark Sanford , and to Senator Fritz Hollings for all that they have done on our behalf, 
It is very encouraging to know that our Senators and Congressmen are determined to see that the 
laws are executed with intelligence and imegrity, and to take appropriate measures when they arc 
not. 

WHY ARE WE HERE? BECAUSE THE NATIONAL PARK SERVICE PERSISTS IN- 
TRYING TO CHARGE FORT SUMTER TOURS AN EXCESSIVE FRANCHISE FEE 
BASED ON OBVIOUS MISTAKES 

Mr. Chairman, we are here because our company has been embroiled in a dispute with the 
National Park Service over the proper franchise fee that our company should pay for the privileges 
of furnishing boat transportation between Fort Sumter National Monument, the Munici;^ Marina 
in Charleston and Patriots Point in Mount Pleasant, S.C. This dispute has gone on far too long 
and has taken a terrible toll on me, my family, and the conscientious and hard-working employees 
of FST. In 1992, the NFS stunned us by deciding to nearly triple our franchise fee. from 4.25% 
to 12% of gross receipts. There can be no real dispute that this decision was based on numerous 
mistakes, includii^ incorrect assumptions about our business, the use of data that courts have 
universally condemned and simple accounting mistakes. Despite these manifest mistakes, the 
government has persisted in its determination to charge us this flawed fee, has resorted to clever 
litigation strategy to prevent the courts from reviewing the full record of the decision, and has 
even threatened to terminate our franchise. Every fair and impartial person who has examined the 
complem basis for the NFS's decision has concluded that ti» agency made any number of 
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mistakes. 

Despite this. Mr. Chairman, the NPS will nat negotiate on the merits, will not admit to its 
mistakes, will uja even tell this Subcommittee whether or not our criticisms are correct, and to this 
day has never shared with us, any court, or anyone else the statistical data on which it based its 
calculations. 

Mr. Chairman. 1 am profoun dly discouraged that mv government would treat mv company 

and its employees in this manner. We have do ne nothing to deserve this. For six years now 1 

hayeJaen utterly baffled at why the NPS would do this. 1 simply don't understand it. Why can't 

th ey adroit to their mi-stakes? Why won't they engage in a substantive discwsion of the merits of 

iMS-fee? 

FORT SUMTER TOURS HAS BEEN AN EXEMPLARY CONCESSIONER SINCE 1962 
A.\D HAS ALWAYS BEEN HIGHLY REGARDED BY THE NTS 

FST has provided boat transportation services to Fort Sumter National Monument visitors 
since 1962. We also provide visitors with associated food, beverage and souvenir sales. Today, 
FST employs 44 full-time employees and up to 20 .seasonal employees, and operates three 
passenger vessels. We have provided these .services under a series of concession contracts with 
the NPS. The most recent of these contracts was executed in 1986 and is for a period of fifteen 
years. I have included a copy of this contract with my testimony. 

Let me tell you a little bit about this company and how it came to be. I graduated from 
college in 1951 and entered active duty in the Air Force, in which I served until 1953. 1 finished 
law school in two years and entered private practice on graduation, taking every and any matter 
that came ray way, no matter how small. I served in the South Carolina State LegUlamre from 
1958 to 1964. 1 chaired a special committee that undertook a comprehensive revision of South 
Carolina' s criminal code, and I chaired the Tourist Promotion Committee. I was also instrumental 
in the establishment of the state's Department of Parks, Recreation and Tourism. 

Mr. Chairman, FST is an old fashioned enterprise that is fast di.sappearing from our 
national parks: a family owned and operated business dedicated not to the bottom line but to 
providing National Park Service visitors the very best in service and comfort at a regulated 
reasonable price. 

I started Fort Sumter Tours almost by accident. In 1961, 1 was exploring building a fishing 
pier in Charleston Harbor and establishing a boat service to carry people out to it from the City 
of Charleston. I noticed that the boats would pass directly by Fort Sumter National Monument. 
When I went to see the Superintendent about getting NPS permission to drop passengers off at the 
fort, he told me that the NPS had just put out a Prospeems seeking proposals to operate a franchise 
for passenger service to the fort. Four other operators and I submitted proposes, aral mine was 
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selected. 

Well, I had no money. I borrowed from a bank and commissioned the construction of the 
"General Beauregard," our first vessel, at a cost of about $44,000. It began service on January 
1, 1962 and had a capacity of 190 passengers. A sister vessel, the "Major Anderson." began 
service in 1963 at a cost of about $60,000. The first "General Beauregard" was sold in 1970 and 
replaced by the current "General Beauregard," which cost about $165,000 and has a capacit)' of 
311 passengers. 

The early years of FST were an adventure. I had to personally guarantee every loan or 
note the company needed, as 1 have done ever since. For quite some time I was paid nothing for 
my efforts. My mother kept the financial books and records for many years. Operating a 
passenger boat service requires large amounts of capital, constant repair and maintenance and 
dedicated and knowledgeable employees. Operating a passenger boat service at the highest levels 
of care, as we have always done, is even more demanding. I have sold tickets and performed 
office work, and done just about anything that had to be done except significant maintenance and 
repairs. Until recently I held a 100 ton Captain's License. 

As the Subcommittee knows, the NFS pervasively regulates and controls our concession 
operations. Among more important aspects of this regulation is that the NFS controls our rates 
for travel and prices for food, beverages and souvenirs, primarily by comparing them to rates and 
prices charged for comparable services and items not subject to government regulation. The NFS 
controls the type of vessels that we use as well as other equipment. The NFS controls what food, 
beverage and souvenir items we can offer for sale. The NFS controls our hours of operations, the 
number of trips that we can take each day and the number of passengers that can be taken on each 
trip. The NFS reviews our advertising and marketing. The NFS can inspect our facilities. In 
fact, the NFS can, if it wishes, compel us to discipline an employee. We also have to submit 
detailed audited financial information on a regular basis to the NFS. 

In addition, concessions contract comes at a significant loss of flexibility and ability to cope 
with setbacks and downturns, anticipated or not. For example, the federal government shutdown 
last fall cost us approximately $70,000, no small sum for a business of our size. We were 
expected to remain ready to resume service on very short notice. All of our costs continue to 
come due. but our revenues were slashed. We were called at 9:00 one morning and were told to 
resume service at 1:00 that afternoon. 

The NFS expects, and rightfully so, that visitors to the Monument be treated with respect 
and care. The NFS expects that the vessels used to transport its visitors be well-built to a high 
degree of safety and reliability. The NFS expects that the vessels, the staff, food and beverages 
and other amenities and all aspects of the concessioner's operations should make a positive 
contribution to the visitors' experience. 
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According to section 5 of the 1986 Contract, FSt is to nmntain a 'high standard of 
physicaiajtpearance, operations, repair and inaititenance." Wedojastthat. Under the Operating 
Han which is a part of (he 1986 Contract, FST must provide service “whicli is cowistent widi the 
highest standards of safety and maintenance, and which promotes visitor tmelersranding and 
appreciation of the Park fsiej,* The detailed requirements are vety specific as to items such 
fepaiming. cleaning, inspections, safMy . navigation , and the provisitm of interpretive services such 
as a recording that plays while the boat is in transit. We meet flsese high standards. 

The hiPS has never seriously questioned FST's service, profetsionaiism. safety and 
contribution to the monwnent's visitors. As the Subcommittee aiso knows, FST is aranaHy 
evatated by the NFS on a wide ranging set of very detailed criteria, both with respect to our 
operations and maintenance and with respect to our contract compliance. These detailed criteria 
are tough and cover tins mrai minor items, but FST has never considered them to be anything but 
the sartii® point for our own evaluation of how welt we perform. I am proud to say that every 
year without exception the Nl^ has given I^T tte Wriest possible ratii® fer bodt tqsetaticns and 
contract compliance. 

In the mid 1980's, it was obvious that our dock space at the City Marina was becoming 
squeezed and aiiemative access to the fort was going to become a necessity. The comtniction of 
the Scarborough Bridge took about a third of the available parking space. The NFS and FST 
agreed that expansion elsewhere was a necessity if FSNM visitors were to he properly served. 

I brought to the NFS's attention the possibility of serving the fort from Patriots Point, a 
naval museum which is administered by a state authority. Patriots Point is aboul six miles east 
of die center of Charleston and is about the same distance from the fort as the center of the city. 
The aircraft carrier " Vorktown" Is located at Patriots Point In 1985, the NFS agreed that service 
should be provided not just from Charleston but aiso from the Patriots Point Naval Museum in 
Mount Pleasant, S.C. They also concluded that this new service, combined with proposed changes 
in the existing service to Charleston, would require one vessel in addition to the two then u.sed by 
FST to provide service between Charleston and the fort. FST agreed with tlte NFS's analysis. 

The NPS also concluded that the new vessel would cost over $1 million. FST's then 
existing contract with the NPS was set to expire in 1988. That simply did trot give os adequate 
security to reflect an investment of that risk and size, and so we explored a new contract with the 
OTS. The NPS as is its practice published a notice giving die parameters of what this new 
contract would involve, and it invited other interested parties to express an interest in competing 
for this new service. No one responded to the NFS's invitation. 

Tims. FST and the NPS lagotiated the new 1986 Contract. Hie NPS watttel FST to m^c 
a substantial new investment and assume substantially greater risks, and FST needed a long term 
contract to have some assurance that we cmiid recover that investment and have die opportunity 
to be fiiirSy paid for the costs of the new investment and te risks involved. 
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Under our previous contract, FST was paying a franchise fee of 3.25% of gross receipts. 
Thus, FST made a considerable sacrifice in giving up the last two years of that contract at the 
lower fee rate. As I said, under this contract, the term was for fifteen years, and it contained the 
ususal language providing for reconsideration of the fee every five years. 

Let me emphasize that when FST entered into the 1986 Contract, the NFS had an entirely 
different interpretation of what was supposed to happen at the periodic franchise tee 
reconsideration. In prior years the NFS did not attempt to exercise any right to impose a new' 
franchise fee on an unwilling concessioner, which is what it does now. Rather, the NFS viewed 
this provision as the opportunity for the concessioner and the NFS to negotiate and agree upon a 
revised fee in light of changes in the circumstances. That was the NFS interpretation at the time 
FST entered into the 1986 Contract, and our willingness to take the new risks and obligations of 
the contract was based on this understanding. Just after the 1986 Contract was entered into, the 
NFS changed its policy and took the position that it did indeed have the legal right to unilaterally 
increase a franchise fee, even if the concessioner objected. 

And of course, as you know, in 1998, Congress amended the law to eliminate these 
periodic reconsiderations unless there is a significant change in the privileges granted by the 
franchise, 

FST would certainly have not agreed to undertake all of these new risks if it had known 
that the NFS would a short time later change its interpretation and insist on the open-ended 
unilateral right to revise the franchise fee. FST is not a large company, does not have large 
reserves of cash against such eventualities and would have viewed that change in NFS policy as 
significant new risk. Events have certainly proved that to be the case. 

FST's willingness to continue as an NFS concessioner and to assume the new risks and 
obligations was also based on the governing statute and the provisions of the contract. The 
Concessions Folicy Act says that the NFS must implement the statute "in a manner consistent with 
a reasonable opportunity for the concessioner to realize a profit on his operation as a whole 
commensurate with the capital invested and the obligations assumed." I6U.S.C. §20b(b). This 
command is also in our contract in the preamble, and in section 3(a)(1) and section 3(a)(2). 

The Act also says that franchise fees "shall be determined upon consideration of the 
probable value to the concessioner of the privileges granted by the particular contract or permit 
involved. Such value is the opportunity for net profit in relation to both gross receipts and capiul 
invested. " 16 U.S.C. § 20b(d). This command is also in our contract in section 9(e) in relation 
to the franchise fee reconsideration. The Act also says that in setting franchise fees, "revenue to 
the United States shall be subordinate to the objectives of protecting and preserving the areas and 
of providing adequate and appropriate services for visitors at reasonable rates." 

Finally the 1986 Contract contains some special language that does not appear in the 
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normal concessions contract, to induce us to make the needed investments and to properly reflect 
the new risks involved. The contract acknowledges that it "involves a substantial investment of 
capital and the assumption of the risk of operating loss, [and] it is therefore proper, in 
consideration of the obligations assumed hereunder and as an inducement to capital, that the 
Concessioner be given assurance of security of such investment and of a reasonable oppormnity 
to make a profit. " 

These provisions of the law and the 1986 Contract were of vital importance to us in 
deciding to execute the contract and assume its significant new risks. We would not have agreed 
to the contract without them. 

I had to personally negotiate with the Patriots Point Authority for the dock space and 
operating rights, and FST had to agree to construct its own dock and passenger service facilities. 

The acquisition of the "Spirit of Charleston” was done with the full knowledge and 
approval of the NPS. The construction of the vessel was handled in a professional manner. We 
retained a J.P. Hargrove, a naval architect in Florida, to design the vessel and to solicit bids for 
its construction. As I recall, a total of five bids were received, and we selected the one 
recommended by the architect. The design and plans for this vessel were reviewed by the NPS, 
specifically by then-Superintendent Brien Vamadore and Leonard Hall, the Chief of Concessions 
Operation in the Southeast Regional Office of the NPS. 

In order to obtain the best possible financing for this expensive acquisition, we determined 
to set up a partnership to acquire the vessel and lease it to FST. FST is the general partner and 
I am the limited panner, and each owns 50% of the partnership. In order to obtain the financing 
for the acquisition, both FST and I had to guarantee the financing. This meant that I would be 
personally responsible for the debt, all of it, if FST or the parmership could not make the loan 
payments. 

The NPS approved this acquisition arrangement, including the identity of the partners, 
before we finalized it. I spoke to Mr. Hall about it, and his response was a statement to the effect 
that leases were a familiar form of equipment acquisition for NPS concessioners. He said that his 
primary concern was to get the boat into operation so that visitors could enjoy the improved 
service. The lease payments are a fair payment for a lease of this type, and I have never seen 
anything from the NPS that ever suggested otherwise. So far as I know, they never even bothered 
to look at comparable leases. For five years we have had our operating plan reviewed and for five 
years we have sent our audited financial statements to the NPS, and we have never heard any 
objection to this arrangement until proposal to increase the franchise fee. 

Of course, in real life, things do not always go as anticipated. The builder ran into 
difficulties and design changes had to be made. The finai price was SI. 4 million. I have no 
reason to believe that we overpaid for this vessel, and I believe that the final price was a fair price; 
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there were certainly no hidden profits for me. FST, our lender, the builder, the architect or anyone 
else. I was told and believe that the builder lost a substantial amount of money on the contract. 

But we simply accepted this cost overran as a fact of life and did what we do best: served 
our customers, the visitors to Fort Sumter National Monument. 

Then out of the blue, we were told in 1991 that the NFS wanted to raise our franchise fee. 
In August 1991 . the Washington office of the NFS prepared a draft analysis for FST’s franchise 
fee. This draft made a number of erroneous adjustments to the audited financial information 
submitted to the NFS, and using data that was supposed to approximate industry profitability, 
concluded that the fee should be increased to 12% of gross receipts 

We have been trying since then to show the NFS that this is wrong, but we are running out 
of options. 

IF FORT SUMTER TOURS IS COMPELLED TO PAY THE WRONGLY CALCULATED 
FRANCHISE FEE, IT WILL WIPE OUT OUR PROFIT AND DESTROY THIS COMPANT 
AS A GOING CONCERN 

If we are required to pay the franchise fee at the 12% of gross receipts level, it will wipe 
out nearly all of FST's concessions profits for the balance of the 1986 Contract. A few years’ data 
should suffice to illustrate. 

In 1992, according to our audited financial statements submitted the NFS. we paid a fee 
of $82,222 and realized net concessions income before taxes of $165,847. If the fee had been 
12% of gross receipts, we would have paid an additional $148,239 and had a net concessions 
income of just $17,608. 

In 1993, according to our audited financial statements submitted the NFS. we paid a fee 
of $83,695 and realized net concessions income before taxes of $151,273. If the fee had been 
12% of gross receipts, we would have paid an additional $150,924 and had a net concessions 
income of just $349. 

In 1994, according to our audited financial statements submitted the NFS. we paid a fee 
of $85,967 and realized net concessions income before taxes of $185,085. If the fee had been 
12% of gross receipts, we would have paid an additional $155,068 and had a net concessions 
income of just $30,017. 

And in 1995, according to our audited financial statements submitted the NFS, we paid a 
fee of $85,967 and realized net concessions income before taxes, and before accounting for the 
contingency that we would have to pay the NFS's higher fee going back to 1991, of $274,347. 
If the fee had been 12% of grow receipts, we would have paid an additional $155,358 and had a 
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net concessions income of just SU8,989. Since we had to book a contingency of S687.840 for 
the higher franchise fee, FST had a concessions loss for the year of S413.493. 

This cuts deeply. As a result of the unjustified increase in our franchise fee and the direct 
impact on our real world profitability (as opposed to the imaginary construction of the NPSl. FST 
has suspended the payment of dividends except to the extent necessary for its owners to pay 
federal income taxes on the Subchapter S portions on their income. 

For the four year period 1992 through 1995. then, we would have at the NFS's higher fee 
realized a total of just S166.963 of net concessions income before taxes on conces.sion revenues 
of S7,865 ,659. The average over those four years would have been $41 .741 of net concessions 
income before taxes on $1,966,415 of concessions revenues. These are pitifully inadequate 
returns by any measure. 

The proposed increase in the franchise fee would therefore cause FST extraordinary harm. 
The NFS can "adjust" FST's financial statements all that it wants, but that will not alter the nature 
of FST's real obligations. Just because the NFS says that its imaginary new boat should cost SI 
million does not give FST the ability to go back to the builder and demand a $400,000 refund for 
the “Spirit of Charleston." Just because the NFS wipes out $350,000 of FST equity - capital - 
does not mean that FST can in reality cope with a lesser amount of capital or should now be 
satisfied with a return on the lesser amount of equity. 

FORT SUMTER TOURS TRIED TO OBTAIN REDRESS AT THE NFS AND IN THE 
COURTS, BUT THE GOVERNMENT’S LITIGATION STRATEGY DEFEATED US, AND 
NO COURT HAS EVER REVIEW'ED THE MERITS OF THIS FEE ON THE FLIX 
RECORD 

Mr. Chairman, I know that you do not want this hearing to cover the litigation. But a brief 
review of our efforts is needed, because it is important for the Subcommittee to understand that 
we have tried very hard to get relief in the courts, and it has been very expensive for us. 

When we received the government’s proposal to increase the fee and the draft franchise 
fee analysis, we were, as I said, stunned. In trying to understand how the NFS could have arrived 
at so harsh a conclusion, it became apparent to us that much of this draft decision was based upon 
so-called industry statistics, such as Dun & Bradstreet data and Robert Morris Associates data. 
So we asked the NFS for copies of this data. They refused. We made a Freedom of Information 
Act request for the data. They refused. We filed a FOIA appeal, which remains pending to this 
day. In the meantime, all sides agreed that negotiations on the pending analysis would be held in 
abeyance until we resolved the FOIA appeal. 

I have said that we all make mistakes, and in retrospect, I made a mistake at this point. 
We shtnild have presented the NFS with as much information as we could muster to show that 
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their fee analysis was incorrect, but we made the decision to hold off on that until we could get 
at the industry data. In that way, we would not be presenting our case to the NPS on a piecemeal 
basis. Was that a wise choice? I certainly thought so at the time. But I was wrong. 

Events swiftly proved that, because the NPS simply decided one day to go ahead and make 
the fee increase decision final, without waiting for the FOIA appeal. They gave us thirty days. 
Mr. Chairman, to present whatever information we wanted. Of course, we were taken by surprise 
and thirty days is hardly enough time to catalog and explain the errors, as a glance at the 
attachments to my testimony will confirm. 

Because we understood immediately the harm that the NFS's proposed higher fee would 
cause, we sought a declaration from the Federal District Court in Charleston that the NPS lacked 
the legal authority to unilaterally impose this increase. The suit was filed on April 21. 1993. 

All we sought was a declaration of the parties' rights as to the NFS's legal authority to 
impose the fee increase. However, we were outsmarted by the NFS's clever litigation tactics. 
The NPS declared the fee increase final and asked the court to convert the case into a judicial 
review of the arbitrarine.ss and capriciousness of the agency's decision. As you can tell from the 
sequence of events, this caught us without giving us a chance to present our case to the agency, 
and an arbitrary and capricious review is based on the record before the agency, not on the basis 
of new evidence ottered in the court. 

We asked the court to compel the NPS to file the industry data with the court. For reasons 
that I will never understand, the court denied that request. 

On February 3, 1994, the District Coun, based solely on the record as it then stood, ruled 
that the NPS did have the requisite legal authority to itiqiose the franchise fee increase and that the 
record as it then stood did not show that the increase in question was an arbitrary exercise of the 
Secretary's discretion. The Court said that FST had not offered any evidence to the NPS to show 
the arbitrariness of the NFS's adjustments. The United States Court of Appeals affirmed the 
District Court's decision. That Court also said that FST bad not offered any evidence to show the 
arbitrariness of the NFS's adjustments. The United States Supreme Court declined to hear the 
appeal. 


While the case was pending on appeal, we then undertook to persuade the NPS of the many 
errors in its franchise fee analysis that I have described above. 

That effort failed, and in December 1996. two NPS officials came down to Charleston to 
present a settlement offer. I responded with a counter-offer, hoping that negotiations would now 
getunderway. Instead, the NPS wrote to FST on January 21, 1^7. and said that unless FST paid 
the difference between the 4.23% and 12% franchise fees going back to June 16. 1993, plus 
interest and penalties, an amount totaling at least $1,034,088.45, our concession contract with the 
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NPS would be terminated as of February 28. 1997. Even in this letter. I would note, the NFS says 
“Fort Sumter Tours has provided good service to the public over many years. " 

We thus had no choice but to ask the Federal court in the District of Columbia to enjoin 
the termination pending a review of our claim that the NFS’s refusal to reduce the fee after we 
brought the mistakes to their anention was arbitrary and capricious. In response to the court's 
prodding, the NFS agreed to withdraw its termination threat. The NPS asserted that it didn't 
reconsider our fee and so there was nothing to review, and the court agreed. That case is pending 
on appeal. 

So I want the Subcommittee to know that we have tried every reasonable avenue that we 
could find. This is our last resort. 

FORT SUMTER TOURS PRESENTED THE NATIONAL PARK SERVICE WITH A VERY 
DETAILED ANALYSIS OF THE NFS’S ERRORS IN THE FRANCHISE FEE 
CALCULATION 

While out court challenge end was pending, we began to prepare an extensive facmal 
critique of the NFS's decision. On March 15. 1996, FST requested that the NFS reconsider its 
decision to increase the franchise fee. In support of this request, FST submitted an extensive 
Critique demonstrating the errors in the original franchise fee determination. This Critique was 
developed over a period of several months and included the reports of two experts in statistical 
analysis. Both of them panned the NFS's data as wholly unreliable. 

On May 10, 1993, my son and I had an extensive meeting in Washington. D.C. with 
several NPS officials. We set forth at length the errors in the NFS's franchise fee analysis. In 
addition, we presented a document which showed that according to NFS's own guidelines (NPS- 
48) the proper level of franchise fee for FST was the 4.25% that was in the 1986 Contract. 

On June 5 through 7, 1996, Robert Hyde, the Financial Analyst who had prepared the 
NFS's Franchi.se Fee Analysis made a visit to Charleston, South Carolina. We understood that 
the purpose of the visit was to review matters concerning FST's request for reconsideration of the 
franchise fee. Mr. Hyde visited the offices of FST and met with FST officials. He asked a 
number of questions and was given everything he asked for. 

We were of course greatly disappointed to receive a letter from the government on July 1 . 
1996. stating that they were not going to reduce the fee despite all the mistakes we had pointed 
out to them. Not at that time or any time since then has the government ever responded lo the 


THE MISTAKES IN THE NFS’S FRANCHISE FE CALCULATION ARE NUMEROUS 
AND SERIOUS 
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Let me turn now, Mr. Chairman, to a discussion of these mistakes that the NPS made in 
calculating dur fee. You will come to appreciate how serious these mistakes are. and how utterly 
wrong-headed it would be for our company to pay a franchise fee based on an analysis so riddled 
with errors. 

To some extent, there will be some overlap between my testimony and that of Mr. Jackson, 
the independent auditor for Fort Sumter Tours. 


WHAT .MUST THE NPS DO BEFORE IT CAN DISREGARD OR ADJTUST THE 
FIGURES IN FST'S AUDITED FINANCIAL STATEMENTS? 

In setting the franchise fee for FST, the NPS disregarded numerous figures in FST's 
audited financial statements. There has never been any dispute that the audited figures themselves 
arc accurate. 

A. What the NPS is supposed to do: NPS-48 sets forth some basic and common sense 
requirements that the NPS must follow if it chooses to disregard a concessioner's audited financial 
statements in setting a franchise fee. 

1 . NPS-48 first requires that the audited financial reports be scrutinized and 
any errors or mistakes identified as they are filed each year. (Ch. 24, Pages 6-9.) No 
questions were ever raised about the accuracy of FST's financial statements. 

2 . “[AJny known changes that are unique to the concessioner should be kept 
in mind and approximated in the financial presentation.* (Ch. 24. page IS.) 

3. Adjustments to major expense categories can be made by comparison to 
industry statistics fliilj 'when such sutistics are available." (Ch. 24. page 17.) Thus, if 
the available industry statistics are in fact unavailable because they are not valid, these 
statistics cannot be used. 

4. "In making adjustments to reported net profits, it appears that the best 
source of comparison are industry statistics, where they are available. " 

3. Adjustments to expense categories can be made only if they cannot "be 
explained bv the operating situation or complexities of the concessioner .” (Ch. 24. page 
17)(emphasis added). 

6. "Keeping in mind that industry means and averages are not absolutes but 
rather statistical descriptions of a limited sample, every effort must he made to allow 
reasonable expenses given the specific operating conditions " of the concession. (Ch. 24. 
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Exhibit 3, page IXemphasis added). 


7, “Any adjusmtents made to operating or administrative expenses because of 


B.” <Ch. 24. Exhibit 


3, page IXemphasis added). 


8. “ Field observation will be especially important in judging management 
performance because of the lack of an effective quantitative measure. ” (Ch. 24, Exhibit 
3. page IXemphasis added). 


9. If considering an adjustment to payments made toa concessioner’s owners. 

"to)f particular importance is the value of the services being provided and the 
corre.spondine payment. '' (Ch. 24, Exhibit 3, page 2)(emphasjs added). 


10. Any NFS adjustment"! 
Exhibit 3, page l)(emphasis added). 


3". (Ch, 24. 


B. What the NFS did instead: The NPS ignored every one of these requirements. 
As we set forth in the detailed papers that follow, the NPS made numerous adjustments to FSTs 
figures, every one of which overstated FST’s actual profitability and was therefore used to justify 
a punitive franchise fee. Ng examination of "the operating simation or complexities of the 
concessioner" was undertaken: na “field ob.servation" was made before the decisions were 
finaitod; ag comparison was made of the "value of the services being provided" by FST's 
officers. Instead, (he NPS made the adjustments based on a very mechanical application of very 
unreliable industry statistics or unwarranted speculation, or both. 


The effect of these mistakes was: 10 \ 


D. Viliat does the NPS say about this? In its answers to the Subcommittee, the NPS 
makes no effort to defend a number of its mistakes, and offers poor rationales for the rest, These 
are discussed at greater length below. But as a general matter we note that the NPS says that there 
is "no requirement that NPS conduct field studies in considering adjustments to a concessioner's 
audited financial statements, (page 13.) A simple examination of the quoted portions of NPS-48 
shows this to be false. 
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MISTAKE NUMBER 1: THE NFS INCLUDED NON-CONCESSION LNCOME IN ITS 
THRESHOLD DECISION ON WHETHER A FRANCHISE FEE ADJUSTMENT WAS 
EVEN WARRANTED 

The first thing that the NFS does is to make a decision as to whether or not a franchise fee 
adjustment is even warranted. The NFS made a bad mistake on this step. 

What the Park Service is supposed to do is compare concession net income with eonee.ssion 
gross receipts, assets and equity. It then determine concession profitability; then it compares that 
concession profitability with ‘industry norms” for return on equity, return on gross and return on 
assets. Five year averages are used in this estimation. 

But the NPS included FST’s non-concession income for four of the five years in question. 
Thus, the NPS compared FST’s concession and non-concession income with only concession 
receipts, assets and equiQf. 

The effect of this mistake was nothing short of disastrous. Our average conccssion-only 
income was $246,268. Therefore, the NPS overstated FST's net concession income hv over 80%. 
The NPS added in $195,603 of non-concession gross income. This vastly overstates FST's 
supposed concession profitability. 

If the NPS had not made this mistake, Mr. Chairman, it would have concluded that FST's 
concessions profitability was in the third quanile of what it said were comparable companies. 


Under the NFS's asS! guidelines, then, had the NPS faithfully and accurately calculated 
these amount, no franchise fee adjustment would have been authorized . 

This conclusion holds even if FST accepts as accurate g]] of the NFS's other unwarranted 
adjustments to FST's audited financial statements. These unwarranted adjustments arc discussed 
in depth below. Needless to say, if these adjustments had not been made, the NPS would have had 
an even stronger basis for concluding that no change in the franchise fee was authorized. 

The Subcommittee’s letter of December 5, 1998 asked the NPS if this criticism was true, 
and in my opinion, Mr. Chairman, they tried to fool you. They wanted you to think that they had 
eliminated the harm from this mistake by trying to make you think that they had also added non- 
concession expenses. But you’ll note that they .said they did this only "(for 1986)." In other 
words, it didn't include the non-concession expenses for any of the other four years. In any event, 
adding in non-concession expenses doesn’t eliminate the problem or alter the outcome. Even net 
income from non-concession operations will overstate our earnings from concessions. 

The NPS-lhus implicitly admits this mistak e, but refiises to correct it. 
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MISTAKE NUMBER 2: THE NFS CALCULATED THE WRONG MAXIMUM FEE: THE 
CORRECT MAXIMUM FEE WOULD HAVE BEEN 8.7% 

Another part of threshold analysis performed by the NFS is to calculate the maximum fee. 
By the agency’s own guideline, in NPS-48. the maximum fee is supposed to be no more than 50% 
of average net concession income before taxes and franchise fee. The NFS then takes this amount 
and divides it by concession gross receipts to derive the maximum percentage for the franchise fee. 

But the NFS made the same mistake here because it used the same non-concession income 
figures. Instead of using the 5246,268 in net concession income, the NFS added in $195,603 of 
non-concession gross income and said that FST’s ’net income " was $441,871 . This again va.stly 
overstated FST's supposed concession profitability. As a result, the NFS calculated FST’s 
maximum permissible fee at 16.6% of gross receipts. 

If the NFS had correctly performed these calculations, the NFS would have concluded that 
FST’s correct maximum fee would have been only 8J2 of gross receipts. Again, this holds even 
if FST accepts ah of the NFS's unwarranted adjustments to FST's audited financial statements. 

This is a very significant mistake. Remember that ultimately the NFS decided that FST 
could bear a franchise fee of 12% of gross receipts. Thus, the fee established bv the NFS 
exceeded the agency’s own stated maximum 

The NFS has no defense to this mistake. 

MISTAKE NUMBER 3: THE NFS USED INDUSTRY DATA IN A MANNER 
UNANIMOUSLY CONDEMNED BY THE COURTS 

Throughout its franchise fee analysis, the NFS used Dun & Bradstreet (D&B Industry 
Norms) and Robert Morris Associates industry data (RMA Statement Studies). Since the NFS 
refused to ever give us the information they used, we are still at a loss to understand precisely 
what they did. And they have given the Subcommittee an aaswer that is squarely at odds with 
what their own franchise fee analysis says. 

The fl-anchise fee analysis says in plain English that they used data from industry SIC code 
4489, which is "Water Transportation, Not Elsewhere Classified. As I said, we have never been 
given this data. In its letter to the Subcommittee dated December 5. 1999, the NFS makes the 
claim that they didn’t use this SIC code but another one, SIC code 4400. That is the first time this 
claim has ever been made. And please note that they don’t show any workpapers or data to 
suppon this claim. 


When we asked two statistics experts to review this analysis and help us understand how 
the NFS could have gotten it so wrong, they told us, among other things, that this particular SIC 
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code didn’t exist for three of the five years the NPS was supposedly studying. So they tried to 
extrapolate what SIC codes might have been used, and completed their smdies. Their conclusions 
are spelled out at length in the Critique, but let me give you some of 
them here. 

TIte samples were far wo small. There are approximately 3,000 passenger vessel 
companies in the United States. The RMA Statement Studies had a sample of just ten companies, 
and the NPS used only one year's data. The DAB Industry Norms for SIC code 4489 had sample 
sizes of 16 in 1988 data and 56 in 1989 data . These are all much too small for any permissible 
inferences to be drawn. 

The samples were not randomly seleaed. For both sets of data, the samples are "self- 
selected" in that each collects data voluntarily sent by businesses. This too makes the data suspect 
and unusable for statistical purposes. It is a fundamental tenet of statistics that if one is to use a 
sample to represent the universe of a population, the sample must be randomly drawn. 

The SIC code collects data from too wide a range of businesses with different operating 
characteristics. The mere title of the classification. "Water Transportation of Passengers, Not 
Elsewhere Classified" amply suggests the grab-bag nature of this grouping. It lumps together 
operations such as FST with swamp buggy operators, water taxis and excursion boat operators. 
Other than the fact they all operate boats to make money, they have little or nothing in common. 

The data voluntarily submitted and collected are not prepared according to uniform 
criteria. Thus, the smdies do not know if cash or accrual accounting has been used, if 
depreciation methods are comparable, and the like. There is no way of knowing what reports, if 
any. in the group were audited. The data are not comparable. 

The results show a high degree of variability, which indicates unreliability. In feet, as one 
expert pointed out. in the DdB Industry Norms one third of the businesses operated at a loss. This 
degree of variability is usually taken as an indication of unreliability. 

The conclusions of one of the experts. Dr. Mark Hartley, are worth quoting at length: 

In fact, no statistically valid inferences regarding the population of businesses, or any 

particular business, comprising SIC code 4489 or its predecessorls) can be drawn from 

the median and quartile data reported in the D&B Industry Norms or the RMA Statement 

Studies. 


Drawing any such inferences from the DiB Industry Norms or the RMA Statement Studies 
data violates fundamental principles of statistics, and constitutes a misuse of the data. 
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* * * 

The NPS s methodology in the FFA is statistically invalid, and no confidence whatsoever 
may reasonably be placed in its conclusion that a 12% franchise fee should result in FST's 
anticipated profitability approximating the median for the industry FST is a participant in. 

Our other expert, Dr. Roben Andrews, was highly critical of the data and the wav in which 

the NPS used it. Among other things, he said; 

|T]he real problem is that the underlying franchise fee revision process is ill-conceived. 

The statistical procedures . . . used to establish industry norms are totally inadequate to 
provide accurate values for a particular SIC Code. These provide rough guidelines at best 
and are not accurate enough to be used as absolute truth the way they are in NPS-48. 

In addition, the authors of both sets of data specifically warn that the data cannot be used 

as the NPS used them. The RMA Statement Studies contains this disclaimer at the beginninc: 

RMA recommends that Statement Studies data be regarded only as general guidelines and 
not as ab,solute industry norms. There are several reasons why the data may not be ftilly 
representative of a given industry: 

(1) The financial statements used in the Statement Studies are not selected by any 
random or statistically reliable method. RMA member banks voluntarily submit 
the raw data they have available each year, with these being the only constraints: 
(a) The fiscal year-ends of the companies reported may not be from April 1 through 
June 29, and (b) their toul assets must be less than $250 million. 

(2) Many companies have varied product lines; however, the Statement Studies 
categorize them by their primary product Standard Industrial Classification (SIC) 
number only, 

(3) Some of our industry samples are rather small in relation to the total number of 
firms in a given industry. A relatively small sample can increase the chances that 
some of our composites do not fully represent an industry. 

(4) There is the chance that an extreme statement can be present in a sample, causing 
a disproportionate influence on the industry composite. This is particularly true in 
a relatively small sample. 

(5) Compames within the same industry may differ in their method of operations which 



53 


Testimony of George E. Campsen, Jr. . 

June 22. 1999 Paget? 

in turn can directly influence their financial statements. Since they arc included in 
our sample, too, t/iese statements can significantly affect our composite 
calculations. 

(6) Other considerations that can result in variations among different companies 
engaged in the same general line of business are different labor markets: 
geographical location: different accounting methods: quality of products handled: 
sources and methods of financing: and terms of sale. 

For these reasons, RMA does not recommend the Statement Studies figures be considered 
as absolute norms for a given industry. Rather the figures should be used only as general 
guidelines and in addition to the other methods of financial analysis. RMA makes no claim 
as to the representativeness of the figures printed in this book. 

It is hard to imagine a more forceful statement that the data is not to be used as the NFS used it. 

The authors of the DtkB Industry Norms also caution against their indiscriminate use. Each 

subscriber to the D&B Industry Norms must sign a contract that includes the following provision: 

The subscriber acknowledges that DJcB does not. and could not for the fees charged 
hereunder, guarantee or warrant the correctness, completeness, currentness, 
merchantability or fitness for a particular purpose of the information. Such information 
usually is not the product of an independent investigation prompted by each subscriber's 
inquiry but is updated and revised on a periodic basis. 

A similar caveat is provided with each written report that D&B provides its clients, which states: 

This report . , . contains information compiled from sources which Dun & Bradstreet, Inc, 
does not control and whose information, unless otherwise indicated in this report, has not 
been verified , . . Dun & Bradstreet, Inc. . . . does not guarantee the accuracy, 
completeness, or timeliness of the information provided. 

I have addressed this at length for a reason. Our courts have uniformly condemned the use 
of industry statistics in this manner. 

This is not the place for an extended discussion of the cases. But examples of such 
decisions are Walter O. Boswell Memorial Hospital v. Heckler. 749 F.2d 788 (D.C. Cir. 1984) 
and Walter O. Boswell Memorial Hospital v. Heckler , 628F.Supp. 1121 (D. D.C 1985): Humana 
ofAurorav. Heckler . 753 F.2d 1579 (10th Cir. 1985): Almavv. Califano . 569 F.2d 674 (D.C. 
Cir. 1978): American Iron and Steel Institute v. O.S.H.A. . 939 F.2d 975 (D.C. Cir. 1991): 
Association of Oil Pipelines v. F.E.R.C. . 83 F.3d 1424 (D.C. Cir. 1996): N.R.D.C. v. 
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Herrington 768 F.2d 1355, 1387 (D.C. Cir. 1985). For example, in American Iron and Steel 
Institute v. O.S.H.A . the court condemned the use of a Dun & Bradstreet report which relied upon 
a sample of 25 % of the industry concerned, a proportion staggeringly higher than was present in 
any study used by the NFS here. 


.MISTAKE NUMBER 5: THE NFS CREATED A WHOLLY FICTITIOUS TRANSACTION 
1.NSTEAD OF USING THE REAL NUMBERS FOR FORT SUMTER TOURS’ 
ACQUISITION OF ITS NEW VESSEL 


As I have already te.stified, the very basis for the new contract was that the NFS wanted 
FST to commit to a very risky investment by acquiring an expensive new vessel and new docking 
facilities. Everyone knew that this vessel would likely cost at least $1 million, and that is a big 
step for a company with a highly seasonal business and annual gross revenues of perhaps SI .4 
million at that time. As I have also testified, the boat ended up costing SI. 4 million and was 
acquired in a lease approved by the NFS. 


But the franchise fee analysis made a mockery out of this. They said they would only show 
a boat value of SI million and that they would show it as a purchase and not a lease. The only 
reason given for this was that this was a "related party" transaction. There was no effort to look 
at the company’s records, no effort made to see if this was a fair lease transaction, nothing of any 
kind. The NFS just threw away S400.000 of price that we had to pay. The implication, which 
is insulting to me, is that this was some sort of sweetheart deal. Nothing could be further from 
the truth as any objective examination of real world ituations would have shown. But the NFS 
doesn’t seem to be interested in facts. 


According to NPS-48. if an adjustment is to be made to such audited figures, the NFS 
must undertake "a search for overstated or understated expenses and for evidence of good or poor 
management. Field observation will be especially important because of the lack of an effective 


quantitative measure." (Emphasis added.) NFS-48 also cautions that " every attempt must he 
made to allow reasonable expenses given the specific operating conditions of the authorization." 


Finally, NFS-48 further provides that "(ajny adjustments made to operating or administrative 
expenses because of observed differences with industry statistics must be made with caution . " 


None of this was done here. The NFS admits that it did not conduct any field studies, did 
321 try to ascertain if this was a fair price, did not examine the "specific operating conditions." 
and did not try to ascertain whether the lease payments were in fact comparable to a garden-variety 


market-based transaction. 
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The NPS simply disreginJed the actual ttansaction and invent«i a wholly imaginary one. 
Instead of the transaction as it was in fact accomplished, and will in fact burden our real income 
statements and balance sheets for years to come, the NPS assumed that we purchased a cheaper 
boat and paid for it with a combination of $400,000 down payment from our equity and a 
$600,000 loan at 10% interest over ten years. There is no explanation for why this form was 
chosen. In addition, the FFA inaccurately boolced the transaction. 

The effect of the manipulation is to drastically overstate our profitability, by disallowing 
$70,000 of annual expenses. This resulted in an imaginary increase in net income of $70,000 a 
year. 


The NPS improperly booked its imaginary transaction. The NPS assumed a price of $1 
million, financed with a $400,000 payment and a $600,000 ten year note. It booked $70,000 in 
lower expenses and higher income to reflect these assumptions (add $173 ,000 in decreased vessel 
rent, subtract $35,556 in annual depreciation, subtract $48,000 in annual "interest," equals 
$69,444), However, it failed to make the conforming adjustments required by GeiKrally Accepted 
Accoutuing Principles (GAAP). 

GAAP dictates that every event requires two entries. The FFA failed to list on its 
imaginary books the value of the imaginary purchase at an asset. According to GAAP, if FST 
had purchased this imaginary vessel in the manner imagined by the FFA, its net assets should have 
increased by $600,000 ($1,000,000 asset value less $4(X),000 payment). 

Each year under the imaginary ten year loan, FST would be paying down principal. The 
FFA does not reflect this. Since the imaginary purchase was assumed to have taken place in 1986, 
this meant that five years of principal payments would have taken place, and FST's equity would 
have accordingly increased. The ITA made no accounting for this. The "loan" payments shown 
on the worksheet are interest only. 

Had the NPS acknowledged its error, it would have meant that FST was entitled to higher 
revenues for a proper return on its equity. If we take the terms of the NFS’s imaginary loan 
($6<X),000. ten years, 10% interest; Exhibit B, page 5). we can illustrate the effect. At the end 
of the five year period, in fact, these payments of principal for the imaginary transaction would 
by my calculation at the end of five years have produced $227,0(X) in payments of principal. 

Total interest paid; $248,926 

Tcnal principal paid: 226,816 

Balance remaining: 373,184 


Thus, at the reconsideration date used by the FFA, FST's equity should have increased by 
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$227,000, and it would have been entitled to a return on that equity. 

I know that these issues are not that easy to follow. But let me sum them up in a simple 
manner. 

The NFS took S400.QOO off the real price of the vessel, changed the depreciation, changed 
a lease into a purchase and denied aPDroxiinatelv $227.000 in increased equity that even its own 
imaginary transaction would have produced. 

In its answers to the Subcommittee’s questions the NFS now claims that the adjustment is 
"consistent with” the fact that the boat is also used (after normal hours) for non-concession 
operations, about 30% of its operating hours. The NFS thus appears to be arguing that even if the 
boat did cost $1.4 million, the NFS could have "assumed away" 30% of its capital cost and still 
derived the SI million figure. The NFS speculates without any examination at all that the boat was 
"equipped (at perhaps a significant additional cost") for non-concession operations. 

But this after-the-fact rationale has no more integrity than the original. Allocations of 
operating costs have nothing to do with the fair allocation of the boat's capital or acaui.sition cost, 
as the NFS itself elsewhere admits. No one disputes that the operating expenses are fairly 
allocated between concession and non-concession operations. But the NFS itself says that the 
correct policy should be that the NFS will accept "investment in equipment sufficient to carry out 
the terms of the contract, not investment in equipment necessary to carry out external business 
activities." (Page 15.) The NFS also says that a concessioner's balance sheet should include 
assets “that are necessary for the contracted operation." In fact, had the NFS bothered to Ionic , 
it would have found that only one small galley (perhaps costing at most $50,000) is more 
intensively used for non-concession operations; in every other respect the boat is built as if used 
only for concession operations. 

So the new excuse is no more defensible than the old one. 

MISTAKE NUMBER 6: THE NFS DISALLOWED A LARGE PORTION OF OFFICERS’ 
SALARIES IN VIOLATION OF ITS OWN GUIDELINES 

FST is a family-owned and operated business. All members of the family are "officers," 
but all perform numerous "non-officer" functions. They waork hard and are paid salaries in line 
with industry pay for such duties. 

NPS-48 makes it very clear that the NFS is supposed to tread carefully in this area. It says 
that in considering an adjustment to payments made to a concessioner’s owners, "[o]f particular 
importance is the value of the services being provided and the corresponding payment. " (Ch. 24, 
Exhibit 3, page 2)(emphasis added). 
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Nothing of the kind was done here. Instead, the NPS simply used a Robert Morris study, 
based on one year's data from lust ten companies, to disallow $167,000 of officers salaries - over 
S3% of the total salaries. This, of course, overstated out profitability dy disallowing legitimate 
expenses. 

This thoughtless action wounded me deeply. The notion that we do not do an honest day’s 
work for what we are paid is very offensive to me. No one who knows me or my family at all 
would ever dream of making such an accusation. I would hazard, for example, that FST's officers 
are paid less that the NPS officials making these kinds of decisions far from the field. 

In its answers to the Subcommittee, the NPS asserts that its adjustment based on the Robert 
Morris "is required" for a franchise fee analysis. (Page 13.) Even if valid industry statistics were 
available, which they are not, the portion of NPS-48 quoted above shows this assertion is simply 
not true. What is "required" by the agency's own guideline is a "comparison of the value of the 
services" to the payments made, "caution" in the use of industry statistics, "field observation" and 
"every effort" to allow reasonable expenses. 

The NPS's "justification" thus is based on a clear misstatement of its own requirements; 
no field observation was conducted to ascertain if the agency's speculation was in fact justified. 


MISTAKE NUMBER 7: THE NPS DISALLOWED A LARGE PORTION OF FST’S 
EQUITY AND DIDN’T EVEN PROPERLY BOOK IT 

"Equity" and "debt" are the two primary forms of capital invested in a company. 
Equity is the capital of the owners that is invested in the business, and debt is usually a loan to the 
company. Of course capital is not free. A business pays dividends at its discretion to equity 
holders, but must make regular payments on any loans, NPS-48 recognizes that in setting 
franchise fees owners are entitled to a return on their invested equity. 

The NPS assumed away some $350,000 of FST’s equity. The only reason given originally 
was a cryptic note that this was done "to approximate industry." We can only assume that one of 
those invalid industry studies was used to do this, but we don’t know for sure. 

NPS-48 says that concessioners with low debt (as is the case with FST) will show on their 
audited financial statements profitability that appears to be overstated, and thus recognizes that any 
adjustment should benefit the concessioner. In effect, a concessioner that has low debt deserves 
credit for that fact. But the NPS did just the opposite; it simply used invalid industry statistics and 
assumed away $350,000 of FST's hard-earned equity. 

By doing this, the NPS overstated FST's acmal profitability by assuming that its owners 
did not need to earn any return on the $330,000 in equity that was assumed away. And Mr. 
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Chairman, the NFS has never offered a principled defense on flie merits of this decision. 

The NPS proceeded to compound its errors by failing to observe the simplest of accounting 
rules when it booked this “adjustment." The NPS said that it was adjusting FST's equity to 
“approximate industry." It said it was adjusting FST's debt-equity ratio. But that’s not what it 
did. 


If the NPS had any idea of how to apply simple accounting rules, it would have subtracted 
$350.000 of FST's equity account and added that same S3SO.OOO to FST’s debt account. It would 
then have had to add to FST's annual expenses the debt service - regular loan payments - that 
the properly hooked $350,000 of debt would have required. 

Instead, the NPS just took away the $350,000 from FST's actual equity but did not add that 
amount to F.ST's debt , and did nat add any debt service. So what the NPS actually did wa.s 
unjustifiably reduce FST's canitalization . The NPS has never claimed that FST was 
overcapitalized and there was never any justification for such a claim, but is how the NPS 
booked its "equity adjustment." 

This mistake, a mistake of fhndamental accounting, seriously understated our real need for 
capital, and seriously understated FST's legitimate cost of capital, by subtracting the $350,000 in 
equity but not making the required corresponding adjustment of adding that amount to FST's debt. 
Had the NPS understood simple accounting rules, it would have given IST credit for 
approximately $28,000-$30.0(X) in annual debt service on the $350,000 that was "adjusted" from 
equity to debt. 

The NPS has never at any time or in any forum ever offered a defense to this. 

MISTAKE NUMBER 8: THE NPS WRONGLY ASSUMED THAT FST COULD SIMPLY 
DISTRIBUTE OUT CASH ON ITS BOOKS - APPARENTLY TO COMPENSATE FOR 
ALL THE "ADJUSTMENTS" THAT THE NPS 

Our low season is from November to close to the end of March. During this time, we lose 
money. Park visits fall off considerably, yet we must continue to pay our fixed costs and keep our 
experienced and valuable employees on the payroll. 

In addition, the low season gives us the chance to perform the extensive maintenance and 
repair that any heavily used vessel must receive on a regular basis. Each of our vessels is taken 
out of service each wimer, sent to a commercial boatyard and dry-docked for repainting and all 
sorts of other maintenance and repair. This is very expensive. 

The combination of low sales and the heavy maintenance and repair costs incurred each 
winter means that FST at a minimum needs at least ^25,000 to tide it through uadt March. Thus, 
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while on our financial slaiements we always have substantial ftinds in hand as of December 31 of 
each year, most of those funds are already ''spent' in the sense diat we will need them to get 
through until the visits pick up again in the spring, and to keep our vessels in the condition that 
the NFS demands. These amounts are in addition to normal working capital, and in addition to 
trying to accumulate the $1 million that we would need for the new Dockside U project. 

The NFS’s ftanchise fee analysis simply assumed that die owners of FST could treat 
themselves to a windfall by raiding the company coffers and taking all that cash. This is what they 
said" 


The balance sheet ... eliminates much of the cash carried on the books by allowing 
distributions to the owners. (Page 2 of the narrative.] 

'EUminating* this "cash," which is equity, means that FST would not be allowed to earn a return 
on it. In effect, the NFS treated this as an interest-free loan from FST's owners to the company. 
The notion that this was just loose cash betrays a chilling lack of familiarity with our company's 
seasonal and maintenance-intensive t^ietations. 

In its December 5 letter to the Subcommittee, the NFS resoned to denying the obvious. 
The NFS claimed that it "did not assume that FST could distribute to its owners cash shown on 
year-eiuf financiai statements.' Page 13. The NFS claimed that it treated retained earnings as 
equity. The language 1 quoted above shows that this denial is simply not credible. The NFS 
didn’t treat this cash as equity - which would have allowed us a return - it 'eliminatefd]" that 
cash. 

MISTAKE NUMBER J: THE NFS WRONGLY DENIED FST THE OPPORTUNITY TO 
RENEGOTUTE THE FRANCHISE FEE FOR THE THIRD AND FINAL FIVE YEAR 
PERIOD OF THE 

Finally, Mr. Chairman, the NPS is using the power of the government to force us to 
continue to pay this wrong franchise not just for the second five years of our fifteen year contract 
but also for the final five years as well. 

The 1986 Contract provides in section 9(c) that cither party may request that the franchise 
fee be reconsidered for a succeeding five year period. This request must be made within sixty 
days after the end of the preceding five-year period. The Contract provides that 

In the event that the Secretary and the Concessioner canned agree upon an 
adjustment of the franchise fees within 120 days from the date of the request for 
renegotiation as made by either party, the position of the Concessioner must be 
reduced to writing within 30 days therefrom and submitted to the Secretary for a 
detenninaiion of tqtpropriate fees ... . 
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There is no dispute that on June 14, 1 wrote to the NFS and validly invoked this provision, 
requesting that the franchise fee be reconsidered for the third five-year period. Specifically, I 
requested that fte fee be reduced to the previous level of 4.25% of gross receipts. The letter 
specified that FST's position was based upon the materials previously submitted earlier in 1996 
requesting a reconsideration of the franchise fee for the second five-year period. The NPS 
responded with a letter stating that the request had been received and that FST would be contacted 
for a meeting in September. No such meeting or any other agency action took place. 

As I have testified before, on January 21, 1997, the NPS wrote to FST, stating that it 
would terminate FST's current concessions contract effective February 28, 1 997, unless FST paid 
over $l million in back fee increases, plus penalties and interest. FST then brought the suit on 
appeal here, seeking to restrain the threatened termination. 

In answering FST's motion for a temporary restraining order and preliminary injunction, 
the NPS took the position that the portion of the suit seeking relief on the third five year pericxl 
was premature, as no decision had yet been made. The NPS said that "neither party has taken 
final action" for that period. According to the NPS, "there has been no decision on this matter. * 
At oral argument on FST's motion for a preliminary injunction on Mardt 18. 1997, the Assistant 
U.S. Attomey said: 

There has been no final agency decision. And, ultimately, the rate may not be 12 
percent for the last five-year period of the contract. 

So nothing has been done. 

My understanding ... is that they will make a decision as to the third five-year %nn 
of the contract by March 31 and would agree to do so . . . . 

The NFS's agency counsel went even further. He said 

[a]nd the next five years, they still ~ there has been no final administrative 
decision. That is still totalty open. And it could well be that the process wilt result 
in exactly what they are seeking. 

Assuming that tbe NPS counsel were not decaving the court, die italicized language meant that 
as of March 18, 1997, there was still a realistic possibility that FST's franchise fee for the final 
five-year period could be reduced, perhaps to the requested 4.25% of gross receipts. 

However, the NFS's final decision as conveyed in a letter dated March 31, 1997, 
completely contradicted these lepresenutions to the court. Accoiding to this letter, the parties 
did not come to an agreement on the franchise fee for the third five years by 120 days after the 
request for rectmsideration, or October, 12, 1996. The NPS says that FST was then obligated, 
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!0 but failed to, “reduce its position to writing* during the thirty-day period beginning on October 
12 and ending November 1 1 , 1996, Since FST's June 16 request had identified the concessioner's 
position and specifically incorporated the materials furnished earlier that year, there was no need 
for FST to send in yet another duplicate copy of the same material. According to the NFS, 
however, since FST had failed to "reduce its position to writing " within that thirty day period, "the 
reconsideration of the contract's 12% franchise fee for the period from June 14, 1996, concluded 
as of November 11. 1996, without an adjustment to the contract’s 12% franchise fee which 
remains in effect," 

Mr. Chairman, 1 concede that the District Court upheld the NFS on this, but I hasten to 
add that we have appealed that decision and the Court of Appeals just denied the govemrom's 
motion to affirm the lower court. But litigation issues aside, I hope that the Subcommittee will 
agree that it is not right to "trap" a concessioner and saddle it with an incorrect franchise fee just 
because we didn’t put our materials in a copy machine and resend them. 

It’s not as if the NPS was in any doubt as to our position. Our materials told them all that 
they needed to know, as you can judge for yourself. 

The truth undoubtedly lies elsewhere. The NPS had successfully kept the very basis of its 
decision - the corrupted industry statistics — from the District Court in Charleston, and was now 
attempting to preclude judicial review of its reconsideration. But no such obstacles existed for the 
third five year period of the contract. If a reviewing court were to reach the merits of the 
franchise fee decision as it applied to the third period, that court would therefore be forced to 
confront the numerous errors the agency made in the original decision And thus the agency's 
recalcitrance in refusing to correct serious errors and insisting on charging an inflated fee based 
on those mistakes would be exposed. 

The NFS's interpretation of Section 9(e) was patently made in bad faith. To begin with, 
if the NPS interpretation had any validity at all, the NPS would have offered it long before the 
March 31 letter formally asserting this position. This was hardly a novel issue for the NPS, as 
the language in question is contained in the NFS’s standard concession contract, and is therefore 
contained in hundreds of contracts across the coumiy. The NPS would not have made such 
statements to the lower court as it did on March 18, 1997, to the effect that, for example, 
"ultimately, the rate may not be 12 percent for the last five-year period of the contract, ' or "the 
next five yean, they still - there has been no final administrative decision. That is still totally 
open. And it could well be that the process will result in exactly what they are seeking.' These 
representations are clearly inconsistent with a theory that the reconsideration process for the third 
five years had in fact ended in November 1996, four months earlier. The NPS has never claimed 
that it suffered any prejudice from the absence of a duplicate copy, not would such a claim be 
plausible. The parties had engaged in no negotiations and FST's position has never changed. If 
the NPS intended for a drastic forfeiture to follow from a merely clerical act, an unreasonable 
interpretation of the existing language, it had every opportunity to "make th« meaning clear* in 
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drafting this contract. 

The most reasonable reading of this language is that the concessioner’s position must be 
tedoced to writing before those 30 days have expired. FST's position was reduced to writing - 
and certainly well understood by the NPS -- well before the expiration of the thirty days, 

CONCLUSION 

In conclusion, Mr. Chainnan, let me again express tia dante of Fort Sumter Ttwrs for 
this opportani^ to educaM the Subcommittee on a serious injustice. I would be happy to answer 
any questions that the Subconunittee might have or to provide any additional information for the 
record. 



President and Founder of Fort Sumter Tours 
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Mr. Hansen. Thank you, Mr. Campsen. 

Now, Mr. Jackson, we will turn to you sir. 

Mr. Inslee. Mr. Chair? Mr. Chair? 

Mr. Hansen. Sorry. 

Mr. Inslee. I am sorry. Could I interrupt just for a moment? I 
need to go over to the floor, and I have one question I would love 
to ask. Would you permit me to ask the witnesses that question? 

Mr. Hansen. Surely, I will recognize you for one question. Is that 
what 

Mr. Inslee. Yes, just one. 

Mr. Hansen. Sure, go right ahead. 

Mr. Inslee. I appreciate the Chair’s indulgence. I am sorry I 
won’t he able to stay. I have to excuse myself to go to the floor. 

I just wanted to ask Mr. Stanton a question. I have talked to 
these folks about this situation, and I am not an expert on this ob- 
viously, but I wanted to — they relayed a concern to me about a dis- 
agreement. Disagreements are human. All people in contractual re- 
lationships get into disagreements, not too irregularly. They de- 
scribed their concern to me as much, not — obviously they are con- 
cerned by the disagreement, but they said that they couldn’t get 
the Park Service to sit down with them to explain the Park Serv- 
ice’s rationale or logic or analytical system in devising this. And 
they had asked the Park Service for that information the Park 
Service based their numbers on, basically, and that the Park Serv- 
ice was unwilling to share that with them. 

And I thought that was a little surprising. I would think in this 
context that each side would sort of share their model or their 
analysis with the other so that each could poke holes in it, basi- 
cally, and everybody could put their cards on the table and have 
a good argument. 

I just want to, would like you to comment. Is their characteriza- 
tion accurate? Or is there a misunderstanding? Or do we need to 
improve that sort of showing each other’s cards? 

Mr. Stanton. Appreciate the question, and I will attempt to be 
brief in response, and I also would ask Mr. Cohen to comment be- 
cause I would reference the present status. 

As mentioned in my testimony, that as a condition or provision 
within the concession contract there was to be, or could be, a recon- 
sideration of the franchise fees five years after the first five years 
of the contract, that would involve the National Park Service con- 
ducting a financial analysis of the concessionaire, providing a fi- 
nancial report on which we based the financial analysis, and then 
communicating with the concessionaire and see whether there was 
any difference or problem with that. 

As that process was underway, there was not any major sub- 
stantive discussion prior to the concessionaire filing a suit, arguing 
that the franchise fee calculation by the Park Service, although 
preliminary at that stage, was totally off base, if you will. 

Consequently, as we entered into discussion with the courts or 
the Justice Department, there was some limitation in terms of how 
we could interact unilaterally with the concessionaire. And I will 
ask Mr. Cohen to just comment on what those procedures that 
were applied in that instance. 
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Mr. Cohen. Thank you, Mr. Director. Let me just expand for a 
moment. The contract itself specifies a process for the reconsider- 
ation of a fee. And it indicates that every five years either party 
may seek an adjustment up or down. In this case, in the first five- 
year period, the Park Service sought an adjustment up. 

The normal process in this is for the Park Service to put its cards 
on the table and for there to ensue an informal give-and-take, just 
as you described. That did not occur. In the normal case — in the 
normal case — there is an opportunity, if the concessionaire does not 
agree with the decision of the Park Service, to appeal it to the Sec- 
retary. That did not occur. 

In that same process, there is an opportunity for the conces- 
sionaire to seek voluntary arbitration. That did not occur in this 
case. It did not occur because the concessionaire made the decision, 
for whatever reason, and is certainly free to make that decision, to 
go directly to court. 

So the normal opportunity, where the differing figures in this 
process, and this is not a precise process because you are trying to 
reconstruct a marketplace circumstance, which is an artificial situ- 
ation because you don’t have competition. 

So the purpose of the informal process is to have that give-and- 
take that didn’t happen here. It is unfortunate that it didn’t hap- 
pen here. But it wasn’t just once that it didn’t happen. It didn’t 
happen the second five-year period either. And we can have discus- 
sions as to why it did or didn’t happen the second five-year period, 
but I can tell you that when the second five-year period was ap- 
pealed to District Court, the government offered the opportunity to 
go back and start the process over again in mediation. And that did 
not occur. 

So I think there is a record that demonstrates that our process 
envisions exactly what you have described. It just hasn’t been em- 
ployed here. And I don’t think it is a coincidence that the only situ- 
ation where a franchise fee reconsideration has ended up in court 
is the only situation where the process that I have just described 
did not occur. 

Mr. Inslee. Thank you. And I will read your testimony for the 
remainder of the hearing. I need to excuse myself. Thank you very 
much. 

Mr. Hansen. I don’t want to hold this up, but I think the gen- 
tleman from Washington asked quite an interesting question there. 
Let me just quickly ask this one to pick up on what he said: When 
they asked for information from the Park Service before going to 
court, was it forthcoming from the Park Service? 

Mr. Campsen, do you want to respond to that? 

Mr. Campsen. Mr. Chairman, I would defer to my legal adviser, 
Mr. Dickson. 

Mr. Hansen. I don’t want to get you all tied up in legalistics 
here. Remember, you are not in court here. We don’t even have a 
contempt charge. 

Mr. Stanton? 

Mr. Dickson. There is a simple answer to the question, Mr. 
Chairman, and you will note that neither the Director nor his at- 
torney gave Mr. Inslee a direct answer to his question. The answer 
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to the question is the information was not turned over. To this day, 
it has not been turned over. 

Mr. Hansen. I guess I just assumed — and I don’t want to belabor 
this; I want to get to Mr. Jackson here — ^but I assumed why they 
didn’t go through the procedure, and maybe I am on a false as- 
sumption, I don’t know, was because they were asking for informa- 
tion that wasn’t given to them. 

Mr. Dickson. That is correct. 

Mr. Hansen. And that is the reason that they circumvented the 
process, if I understand this right? Keep in mind, I don’t have a 
dog in this fight. I am just trying to figure out what happened. 

Mr. Dickson. What happened was, the draft franchise fee anal- 
ysis was prepared and was given over to Fort Sumter Tours. It was 
obvious that a number of decisions had been made based on indus- 
try statistics, such as Dun and Bradstreet numbers. But Fort Sum- 
ter Tours said, can we have this information, please. The Park 
Service said, no, you cannot. And so, I don’t know how you are sup- 
posed to negotiate with somebody if you don’t understand the basis 
on which the decision was made. 

They filed a Freedom of Information Act appeal, and that was de- 
nied. And for the year that this process of trying to get the data 
went on, all parties agreed that access to this data was withdrawn. 

Then, in April of 1993, the Park Service changed its mind and 
said, “We are done. Here is your franchise fee. It is over.” 

Mr. Hansen. We have some interesting rules of discovery here, 
haven’t we? 

Mr. Jackson, let’s turn to you, sir. 

STATEMENT OF DAVID E. JACKSON, CERTIFIED PUBLIC 
ACCOUNTANT 

Mr. Jackson. Good morning, Mr. Chairman and honorable mem- 
ber of the Subcommittee. First, I want to thank you for allowing 
me to testify this morning. 

Mr. Chairman, I am here because my firm has served as the 
independent auditors of Fort Sumter Tours since 1995. They asked 
me to review a franchise fee analysis, which had been prepared by 
the Park Service from the information which had been extracted 
from its audited financial statements. Mr. Chairman, my review re- 
vealed that this analysis contains numerous mistakes that fall into 
three categories of errors. 

First, there are errors which violate Park Service guidelines. Sec- 
ond, there are errors in the application of generally accepted ac- 
counting principles. And third, there are errors resulting from a 
lack of understanding as to how a small, family-owned business op- 
erates. 

Because of these mistakes. Fort Sumter Tours will incur over a 
hundred thousands dollars a year in additional franchise fees due 
to the false conclusions derived from this analysis. Mr. Chairman, 
this represents a significant amount of money to Fort Sumter 
Tours because it is a small, family-owned business, and during this 
period of time, its gross receipts was only $1.4 million. 

Basically, the Park Service went through four steps in this anal- 
ysis. First, it calculated the company’s average annual concession 
profit. Next, it made some financial adjustments. Third, it cal- 
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culated some financial ratios. And then finally, it compared these 
ratios with what it claimed are industry standards to determine if 
a franchise fee increase was justified. 

I have an exhibit which is captioned, “The Wrong Way: What the 
Park Service Did,” which presents the conclusions derived by the 
Park Service from these four steps. This is worksheet four, which 
is in their analysis. Mr. Chairman, I would like to present four 
mistakes of the types of errors that I found in the analysis. 

The first two mistakes are violations of Park Service guidelines. 
The first mistake is the Park Service included over $195,000 of 
non-concession income in the calculation of concession net profits. 
It is a clear violation of its guidelines. 

I don’t understand why this income was included because it was 
clearly identified in the analysis. This mistake represents almost 
50 percent of the concession profit that the Park service claims 
Fort Sumter Tours earned. This one mistake invalidates the ratio 
comparisons contained in the analysis and eliminates the justifica- 
tion for a fee increase. It is a very serious mistake. 

The second mistake is a byproduct of the first mistake, because 
including the incorrect income in the calculation of the maximum 
allowable fee is to cause this to be overstated. The maximum allow- 
able fee, without this income, is only 8.7 percent, not the 15.6 per- 
cent that the Park Service claimed in the analysis. Because of this 
mistake, the Park Service increased Fort Sumter’s franchise fee 
rate to 12 percent, which is significantly greater than 8.7 percent. 
And it is again a clear violation of their guidelines. 

We have an exhibit which is captioned “The First Correction,” 
taking out the non-concession income, which presents the conclu- 
sions which would have been derived if this income had been re- 
moved. Again, these are very serious mistakes. 

The next mistake results from errors in the application of gen- 
erally accepted accounting principles as it related to an adjustment 
to capitalize a vessel that was leased by the company from a re- 
lated partnership. This vessel, as Mr. Campsen indicated earlier, 
was the basis for the 15-year new contract that the company was 
granted in 1986. This adjustment should not have been made be- 
cause it had already been properly reported and recorded in the 
company’s audited financial statements. This mistake caused the 
concession profit to be overstated by $70,000 — another serious mis- 
take which invalidates the ratio comparisons. 

The final mistake that I want to present clearly demonstrates a 
lack of understanding by the Park Service as to how a family busi- 
ness operates. Without an investigation of the type of duties per- 
formed, the Park Service reduced officer salaries by $163,000. Mr. 
Chairman, it is very common, for all family members working in 
a small business, to be named as officers. In fact. Fort Sumter 
Tours officers perform numerous non-officer functions. 

And they are compensated in line with the industry pay for the 
duties performed. Again, the Park Service made no attempt to gain 
an understanding of the actual duties being performed. And this 
adjustment should not have been made — another serious mistake 
which invalidates the ratio comparisons. 

To summarize, Mr. Chairman, in my opinion, this analysis con- 
tains mistakes totaling over $428,000 in the calculation of Fort 
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Sumter Tours’ concession profits. These serious mistakes represent 
almost one-third of the company’s total gross revenue of $1.4 mil- 
lion. 

If these mistakes are corrected — and we have an exhibit which 
is captioned, “What the Park Service Was Supposed to Do” — the 
conclusions would have been that there was no fee increase justi- 
fied. 

Thank you, Mr. Chairman. This concludes my prepared remarks. 
And I also will be happy to answer questions of the Subcommittee. 
[The prepared statement of Mr. Jackson follows:] 

Statement of David E. Jackson, CPA 

Because my firm has served as the outside independent auditors of Fort Sumter 
Tours, Inc. (FST) since 1995, I was asked to review a Franchise Fee Analysis (FFA) 
dated February 27, 1992, which had been prepared by the National Park Service 
(NPS). To formulate a reasonable basis for my opinion, I familiarized myself with 
the Concession Policy Act, Public Law 89-249 and NPS-48 as they relate to calcu- 
lating franchise fees. My review revealed that this analysis contains numerous mis- 
takes that fall into three categories of errors which include violations of the NPS’s 
guidelines for the preparation of franchise fee analysis, improper applications of 
Generally Accepted Accounting Principles (GAAP), and a lack of understanding of 
how a small family business operates. If these mistakes are not corrected, it will 
cost FST over $100,000 a year in additional franchise fees because of the faulty con- 
clusions derived from this analysis which served as the basis for a recommended 
franchise fee increase from 4.25 percent to 12 percent of gross revenue from conces- 
sion operations. This represents a significant sum of money to FST because it is a 
small family owned business whose average annual gross revenue from its conces- 
sion operations as calculated by the NPS in this analysis was only $1.4 million a 
year. 

In general, to prepare this analysis, the NPS extracted financial information from 
the audited financial statements of FST for the five year period 1986 through 1990. 
From this information, the NPS calculated the average annual profit generated by 
the company from its concession operations, made certain financial adjustments, 
and then calculated three financial ratios. These three financial ratios are Return 
of Gross Revenue (ROG), Return on Equity (ROE) and Return on Assets (ROA). Re- 
turn is defined as the net profits after income teixes generated by the company from 
its concession operations. This net income is the numerator in each of the profit- 
ability measures utilized by the NPS. The denominators are gross concession rev- 
enue for ROG, average equity for ROE, and average assets for ROA. After calcu- 
lating the financial ratios, the NPS then compares them to some industry standards 
for similar companies to determine if the operating results fall within an acceptable 
range. If the ratios are acceptable, no franchise fee increase is warranted. In this 
instance, because of the erroneous adjustments contained in the analysis, the NPS 
decided to increase the existing franchise fee rate. In the following paragraphs, I 
will present examples of the types of mistakes contained in the analysis. 

Mistakes/Omissions Which Violate NPS Guidelines 

This first mistake made by the NPS in this analysis was the inclusion of non-con- 
cession income of $195,603 in the calculation of the profit FST was generating from 
its concession operations. This income was clearly identified in the analysis as other 
non-concession income. Its inclusion is an indisputable violation of its own guide- 
lines. NPS-48 clearly states that financial reports should reflect only in-park oper- 
ations and should not include income or expenses of other non-concession operations 
or business of a concessioner’s organization. This error represents almost 50 percent 
of the concession profit calculated by the NPS in the analysis. This one mistake 
completely invalidates the entire ratio analysis comparisons contained in the docu- 
ment because as previously stated “Return” means the net profits from concession 
operations. It also eliminates the justification for a fee increase because if this error 
were corrected, the financial ratios of FST would fall within the acceptable industry 
standards. (See Exhibit 1 for calculations.) 

NPS guidelines state that the maximum franchise fee should not be greater than 
50 percent of the concessioner’s pre-tax and pre-franchise profit. The purpose of this 
calculation is not to set the fee, but to establish the maximum fee NPS may impose. 
NPS calculated FST’s meiximum permissible fee at 16.6 percent. If the above error 
(including non-concession income in this maximum fee calculation) is corrected, the 
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maximum permissible franchise fee would be 8.7 percent not the 15.6 percent fee 
calculated by NPS. The recommended 12 percent franchise imposed by the NPS on 
the company is greater than the correct maximum allowable fee and is another vio- 
lation of its guidelines. (See Exhibit 1 for calculations.) 

NPS’s worksheet found on page 6 of the analysis contains numerous mistakes 
which affect the conclusions which were supposed to be derived from the informa- 
tion presented. In the column which presents the average amounts with a 4.25 per- 
cent franchise fee, several errors can be found. First, as mentioned above, the re- 
ported amounts include other income of $195,603 from non-concession sources. In 
addition, the income taxes of $36,330 presented in this column is incorrect. In the 
calculation of this average from the information extracted from FST’s audited finan- 
cial statements, NPS failed to consider that no income teixes were included for two 
out of the five years presented. In 1989, FST elected under allowable Internal Rev- 
enue Codes to be taxed as an “S” corporation. Under these regulations, the teixable 
income of the company is reported on the individual income teix returns of its share- 
holders. A provision for income taxes should have been included for these two years 
in the determination of the true net income the company earned from its concession 
operations. Again, this caused the reported profit to be overstated which would have 
also caused the financial ratios to be overstated. The titles for the other columns 
presented are very misleading. The column descriptions contain which new fran- 
chise fees are included in its presentation. However, in each instance, the heading 
amounts did not agree with the actual calculated amount of the franchise fee used 
in the column. For example, the actual fee rate used in the column designated as 
including a 12 percent rate was actually only 10.3 percent. This misrepresents the 
results contained in the worksheet and the conclusions which can be derived from 
them. As discussed in more detail below, NPS failed to include the effects of a cap- 
italization adjustment relating to a vessel when calculating ROE and ROA in this 
worksheet. Again, this caused these profitability measures to be overstated. (See Ex- 
hibit 2 for calculations.) 

NPS guidelines also permit making positive adjustments which might be bene- 
ficial to a concessioner. This is a recognition that a mature company is likely to have 
fully depreciated assets and little debt which would make it appear more profitable 
in a comparison with a relatively new business because its depreciation and interest 
expense deductions would not be as large. NPS failed to make any adjustments in 
the calculation of the financial ratios even though FST is a mature company with 
significant fully depreciated assets and very little debt. 

Mistakes in the Applieation of Generally Aecepted Aceounting Prineiples 

Material errors were made in a capitalization adjustment by NPS relating to a 
vessel which was leased to FST by a partnership in which it was a 50 percent part- 
ner. This acquisition is the single largest financial transaction ever undertaken by 
the company. In addition, the purchase of this boat was the basis for the NPS grant- 
ing FST a new 15 year contract in 1986. This adjustment should not have been 
made because this lease had already been recorded and properly reported in accord- 
ance with GAAP in the audited financial statements of the company, This incorrect 
adjustment caused the concession profit to be overstated by $70,000 in the analysis. 
Again, the “Return” portion of the financial ratio calculations were overstated and 
the underl 3 dng profitability measures were overstated because of this error. 

Even if you agree with the premise that the adjustment should be made, and I 
don’t because it is not in accordance with GAAP, NPS incorrectly used a cost of $1 
million and debt of $600,000 in the capitalization adjustments. I also prepare the 
income tax returns for the partnership which owns this vessel and it cost over $1.4 
million and the debt incurred in its purchase was $1.3 million. There was no expla- 
nation given in the analysis to support the use of the wrong amounts and I can 
think of no basis under GAAP for the use of incorrect dollar amounts. The use of 
the wrong amounts caused the concession profit to be overstated by $56,000 because 
both depreciation and interest expenses would be understated. Once again, the “Re- 
turn” portion of the financial ratio calculations were overstated and so were the un- 
derlying profitability measures. In addition, the company was deprived of the right 
to earn a return on $400,000 of its assets. To compound this mistake, when the prof- 
itability ratios of ROA and ROE were calculated, the related capitalized value and 
equity were ignored. Again, this caused these two profitability ratios to be over- 
stated ( See Exhibit 2 for calculations) 

Another mistake in the application of GAAP occurred when NPS assumed away 
$347,700 of the company’s equity. The only reason given in the analysis was that 
this was done “to approximate industry.” Equity and debt are the two primary 
sources of capital utilized by a company. Capital is the amount invested by the own- 
ers of the company and debt is a loan to the company. Neither are free because an 
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owner wants a return on his investment, usually in the form of a dividend, and in- 
terest must be paid on a loan. NFS guidelines recognizes that in setting franchise 
fees, owners are entitled to a return on their invested capital. As previously men- 
tioned, an adjustment should be made to reflect the fact that a company has low 
debt because retained capital is being used to finance the operations of the business. 
I can think of no place in GAAP when you can just assume away equity of a busi- 
ness and that is what was done with this adjustment. By assuming away this eq- 
uity, the profitability measure of ROE was overstated in the analysis. 

If you agree with the premise that this adjustment was correct, and I do not, NFS 
should have increased the debt of the company by the same $347,700. In addition, 
an adjustment should have been made to the concession profit for the interest which 
would be due on this loan. Again, by not making this adjustment, the “Return” in 
the profitability measures of ROG, ROA and ROE would have been overstated and 
the resulting calculations incorrect. 

Lack of Understanding of How a Small Business Operates 

NFS clearly demonstrated a lack of understanding of how a small family owned 
business operates when officer salaries were reduced by $162,762 without any inves- 
tigation of what type of duties were being performed by the officers of the company. 
It is common practice for all family members who work in the business to be named 
an officer of their company. Their birthright not their actual duties is the reason 
for them being elected as officers. The officers of FST perform many non-officer du- 
ties and are compensated in line with industry pay for these duties. The NFS made 
no attempt to gain an understanding of the actual duties of the officers and this 
adjustment should not have been made. Again this resulted in the concession profit 
to be overstated which caused the “Return” in the profitability ratios to be over- 
stated and invalidates their calculations. 

Conclusion 

In my opinion, this analysis contains mistakes totaling over $428,000 in the deter- 
mination of FST’s concession profits. These errors represent almost one third of the 
average gross revenue of $1.4 million it derived from its concession operations. 
These mistakes invalidate the financial ratio comparisons contained in the analysis 
and eliminates the NFS’s basis for the fee increase. 

This concludes my prepared testimony. I will be happy to answer any questions 
from the Subcommittee. 
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Fort Sutntet Tours, Inc. 

Franchise Fee Worksheets 3 & 4 
Exhibit I 

The purpose of Exhibit 1 is to compare the profitability ratios computed by NFS in the 
analysis with the returns which would have been reported if the non-concession income of $195,603 
had not been incorrectly included in the calculation of the profit earned by FST from its concession 
operations. The exhibit also presents the correct amounts of Equity and Assets which should have 
been used in die ratio calculations of ROE & ROA. NFS had failed to include the effect of its vessel 
capitalization adjustment in the totals used for these calculations. 

One of the conclusions that can be derived from this comparison is that the maximum 
franchise fee allowable under NFS guidlines should be 8.7%, not the 15.6% reported by NFS in the 
analysis. 

Another conclusion that can be derived from this exhibit is that these corrections 
drastically reduce the financial returns of FST and eliminate the justification for a fee increase. 
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Port Sumter Tours. Inc. Exhibit 1 

p ndiiae Pee Worksheet # 3 & #4 Comparison Without Non-Concession Income (NCI) 



As 

Without 


OriginaUy 

NCI 


Repofied 

Of 5195.603 

Franchise Fee Worksheet 3: 

Reported Statistics and At^ustments 

Ilia Adjustments To Income 
Officer Salaree 

162.742 

162,742 

Vessel Rent 

173.612 

173,812 

Depredation 

(55.556) 

(55.556) 

Interest 

(48.C00) 

(48.000) 

Total 

232 S96 

232 998 

lllb Adjustment to Equity 

1347,700) 


liic Adjustment to Assets 

17.924 

17.924 


Worksheet 4; Fee Determination 
I. Income 


Ave % Franchise Fee 

58.368 

58.368 

Correct 



Ave Incorr^e Before Taxes 

150.504 

(45,099) 

Return 



tncome Adjustments From W/S #3 

232,998 

232.998 Calculations 



. v^ai Income Before Taxes 8 FF 

441.870 

240.267 

246267 



Less Frar>chise Fee 




(58.368) 



Income Before Taxes 



187.899 



Esamated Income Taxes 

(183,011) 

(102.004) 

(77.828) 



Adjusted Ineorrte After Taxes ^ 

258.859 

144.263 

110.071 



New Returns (Before Franchise Fees) 






On Gross Receipts 

18.3% 

102% 

T,8% 

Gross * 

1.418.766 

On Equity 

41.5% 

23.1% 

17.6% 

Equity^ 

624.(XX} 

On Assets 

20.6% 

11.6% 

84% 

Assets s 

1.244.000 

Returns Based on Net Income After Taxes Adjusted fN>r Veseel CapilaPzallon 




On Equity 

25.3% 

14.1% 

10.7% 

Equity « 

1.024.000 

On Assets 

12.5% 

6.9% 

52% 

Assets » 

2.077.332 


Pytaximum Fee QukleUne (1/2 of tncome Before Taxes and Franchise Fee Divided By Gr^s Ptecsipts) 
il. Maximum Fee Guideline id.5y< a.T% 


HI. Fee DeterminaSon: Based on Comparison Wl^ Industry Returns (Statistical CXnriaes) 
As Onginaily Reported 


Gross 

-0.50 

3.2 

0.70 


Eouitv 

-13.3 

5.7 

35.0 


Assets 

-2.9 

4.7 

11.6 

Xj' 


As Corrseted For Removal Of Nen>Concesslan Income And After Taxes 


Gross 

-0.50 

32 


8.70 

Equity 

-13.3. 

6.7 


35.0 

Assets ____ 

-2.9 

4.7 


11.6 
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Fort Sumter Tours, Inc. 

Financial Summary- With New Fees Inserted-For Comparison With Industry Statistics 

Exhibit 2 


The main purpose of Exhibit 2 is to demonstrate that the profitability measures of ROE and 
ROA at various franchise fee rates were incorrectly calculated by KPS in the analysis because of the 
failure to consider the effects on Equity and Assets produced in the vessel capitalization adjustment. 

Another purpose of Exhibit 2 is to disclose the misleading nature of the franchise fee 
amounts contained in the heading of the various columns. 

The main conclusion derived fixjm Exhibit 2 is that the profitability ratios of ROE and ROA 
presented in the analysis were incorrect and greatly overstated. 
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Fort Sumter Tours, inc. 

Financial Fee Summary With New Franchise Fees inserted 
Exhibit 3 


The purpose of Exhibit 3 is to present profitability measures for franchise fee rates ranging 
from 4.25% to 5.5%. 

The conclusion that can be derived from Exhibit 3 is that the profitability measures are 
within the acceptable range even with the disputed financial adjustments made by NFS, 
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Exhibit 3 
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Fort Sumter Tours, Inc. 

Financial Fee Summary With New Franchise Fees Inserted 
Exhibit 4 


The purpose of Exhibit 4 is to present a comparison between the financial results if the 
disputed financial adjustments are included with the results which would occur if no adjustments 
were made and a 12% franchise fee is employed. 

The conclusion derived from Exhibit 4 is that if the disputed adjustments are eliminated, a 
12% franchise fee would produce disastrous financial results for FST. 
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Fort Sumter Tours, inc. 

Financial Fes Summary With New Franchise Fees Inserted 


Franchise Fee % 12.0% 12.0% 

Adjusted No Adjustments 


Gross Receipts 
Cast of Sales 

Gross Profit 

Direct Salaries 
Operating Supplies 
Repairs & Maint 
Utilities 

Vehicle Expense 
Commissions 
Olher Direct 
Total Direct 

Officers' Salaries 
Other Salaries 
Advertising 
Auditing Fee 
Profit Sharing 
Travel 

Other Admin 
Total Admin 

Insurance 
Depraciaiton 
Interest 
Other Fixed 
Total Fixed 

Building Use Fee 
Percentage Fee 
Total Franchise Foe 

Other Income 

Income Before Taxes 

Income Taxes 

Net Income (Loss) 

Return on Equity 

Return on Assets 

Equity 

Assets 


1.416,766 1.416,766 

112,346 112.346 


1,304,420 

1,304,420 

245,200 

245,200 

22,402 

22.402 

60.257 

60,257 

0 

0 

42,210 

42,210 

0 

0 

15.074 

188.886 

335,143 

558,955 

141,677 

304.419 

110,005 

110,005 

54,231 

54,231 

11,507 

11,507 

18,760 

18,760 

9,780 

9,780 

128,674 

128.674 

474,634 

637.376 

14,160 

14,160 

100,114 

44,559 

49,839 

1.839 

33.369 

33.369 

197.482 

93,927 

894 

894 

170,012 

170,012 

170,906 

170.906 

0 

0 

76,255 

(156,744) 

16.924 

0 

59.331 

(156.7441 

9.5% 

-16.1% 

4,8% 

-12.8% 

624,000 

971,700 

1,244,000 

1,226,076 

4.2% 

-11.1% 


Exhibit 4 


Return on Gross Receipts 
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Mr. Hansen. Thank you. We have copies of these charts here in 
our hands. Does the Park Service have these charts? 

Would you get — you can take those down, if you would, please. 
But, would somebody get the Park Service these charts? I would 
like to have them there. Would you get those and get those to the 
Park Service? I would like a response from those. 

And while we are doing that, Mr. Gibbons, we will turn to you, 
sir. 

Mr. Gibbons. Thank you very much, Mr. Chairman. And I appre- 
ciate the Director of the National Park Service being here today on 
this issue. And I know that a lot of these decisions probably you 
have been briefed on, some of which were not your decisions, and 
I certainly appreciate that as well. 

But I noticed in your testimony, which was obviously written by 
counsel, to be very legalistic in your approach to this whole matter. 
It also states throughout the whole tenure of this thing that the 
Fort Sumter Tours did not go to arbitration, did not seek an alter- 
native method of resolving this dispute and seek some sort of arbi- 
tration, which you think is some middle ground? Is that what you 
are saying to them? Or is there something else that you are imply- 
ing by the fact that they didn’t go to an arbitration? 

Mr. Stanton. That is a process that is outlined in the concession 
contract. 

Mr. Gibbons. Well, I know what the process says. But if you go 
to arbitration, what I am saying is, do you believe in your heart, 
in your mind, that if they went to arbitration there would be some 
middle ground between the 12 percent and the original franchise 
fee that was adjusted. 

I know the guy sitting next to you is probably advising you on 
this, but what do you think? Is there room in there for change? 

Mr. Stanton. It is difficult to speculate if there would have been 
any change. In looking at what the past practices have been in 
those cases that gone to arbitration, it certainly gives an oppor- 
tunity for the two principal parties, that being the Park Service 
and the concessionaire to mutually review the differences of opin- 
ion and come out with, hopefully, a mutually accepted adjustment 
in the franchise fees. 

Mr. Gibbons. Mr. Stanton, that is a wonderful answer to a yes- 
or-no question, and I appreciate it. My question is, having looked 
at the information that has now been presented to you and has 
been presented before this Committee, do you believe that the Park 
Service made a mistake and are they willing to correct it? 

Mr. Stanton. I don’t believe that we made a mistake. As I men- 
tioned in response to the three points that the previous speaker 
made with respect to the inclusion of outside income, which was in 
fact included in the initial analysis, and I commented on that in 
my testimony, that error was corrected. And consequently, in the 
final computation, it was not included. 

With respect to the calculation of the value of the boat and also 
the adjustment in the Director’s income, I would ask that our fi- 
nancial analyst, Mr. Bob Hyde, comment briefly on that. 

Mr. Gibbons. Well, Mr. Stanton, let me also say that I am look- 
ing at testimony, page 5, and it says that “while there was one 
technical error” — what was that technical error? 
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Mr. Stanton. The technical error was the inclusion of the non- 
concession income in the first preliminary analysis, and that was 
corrected. 

Mr. Gibbons. Now in assessing Fort Sumter Tours’ profitability, 
the Park Service did include non-concession income. Is that not 
true? 

Mr. Stanton. In the initial or the preliminary analysis, and that 
was detected and it was corrected. And in the final computation, 
no non-concession related income was included in the final com- 
putation. 

Mr. Gibbons. You mean no non-concession-related income was 
included? You said no concession-related. 

Mr. Stanton. Non-concession, non-concession. 

Mr. Gibbons. Well, does that mean that the Park Service for the 
first five years of Fort Sumter Tours income profitability was over- 
stated, in your calculation? 

Mr. Stanton. I could not 

Mr. Hyde. If I may? 

Mr. Hansen. Please identify yourself for the record, please, sir. 

Mr. Hyde. My name is Robert Hyde. I am the financial analyst 
who performed the analysis. There is a two-step process in 
reviewing 

Mr. Gibbons. Well, let me just say, the process — the question 
asked, does that say that the tour service’s income in the first five 
years was overstated, according to the Park Service’s calculation — 
if what the Director has already said, that there was a mistake in 
the technical addition of non-concession profit in that, so the an- 
swer would be? 

Mr. Hyde. It was overstated in the initial part of the analysis, 
but it was corrected in the latter part of the analysis where the fee 
was set. Page 5 is where it was carried, and page 6 it was elimi- 
nated properly. 

Mr. Gibbons. Well, then, if you don’t take it out in the begin- 
ning, I mean, that would adjust the idea of whether or not, or state 
the idea of whether or not an increase in the fee was even war- 
ranted. Is that not true? 

Mr. Hyde. There is a part where you are looking at the original 
fee, and yes, it would be overstated at that point, but then 

Mr. Gibbons. And that would go to the basis of whether or not 
justification of a fee increase was needed? 

Mr. Hyde. At that stage, there is no franchise fee applied to the 
concessionaire’s results, proper results. And the process then ap- 
plies the fee at the point where the new fees, the prospective new 
fees are applied. It did not include any non-concession income. 

Mr. Gibbons. Let me go over here to the CPA for the person. He 
is just sitting on pins and needles waiting to answer these very 
questions. And I would like to ask you, if you have a different opin- 
ion of the questions I have asked, and whether or not 

Mr. Jackson. Yes, I have a very different opinion. 

Mr. Gibbons. Would you go ahead and tell us what your opinion 
is on this matter? 

Mr. Jackson. The inclusion of the $195,000 greatly overstated 
the profitability, which caused these three ratios, return on gross, 
return on equity, return on assets, to be greatly overstated. So then 
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when they looked at the ratios they calculated, and compared them 
to their industry statistics, how could they compare them properly, 
they were overstated. The first part — that is the first error. 

Then the second one is very critical too. The inclusion of this in- 
come caused the maximum allowable fee to be overstated. I mean, 
it wasn’t 15.6 percent. It was 8.7. They, because of the errors, set 
a rate at 12 percent. We shouldn’t even be talking about 12 per- 
cent, we should be talking at most at 8.7 percent. 

Mr. Gibbons. Excuse me. Your belief is that, by the inclusion of 
the mistaken inclusion of the non-concession profit in the original 
five-year contract term, caused the erroneous consideration of war- 
ranting a fee increase? 

Mr. Jackson. Yes, sir. Exactly. 

Mr. Gibbons. Thank you, Mr. Chairman. 

Mr. Hansen. The gentleman from Nevada brought up some very 
interesting points here I would kind of like to square in my own 
mind and see if we got this right. 

It seems like they did include non-concession fees. If you did, cal- 
culating the maximum franchise fee, if we figured this right that 
you could charge, the National Park Service guideline 48 says that 
the maximum fee you can charge is 50 percent of the pre-franchise 
tax and pre-tax income, if I am reading your guidelines right. Is 
that right? 

Mr. Jackson. That’s correct. 

Mr. Hansen. Well, that is on chapter 24, page 18. So you used 
the figure $441,871, and, Mr. Jackson, you correct me if I am 
wrong on this because I could be. Well, in fact, that includes 
$195,603 of non-concession income. Is that right? 

Mr. Jackson. That’s correct. 

Mr. Hansen. So, if that premise is right, we go to guideline 48, 
then the fee would have been 8.7 percent. Is that right? 

Mr. Jackson. Yes, sir. That is correct. 

Mr. Hansen. Better than 12 percent. 

Mr. Jackson. The maximum allowable fee. Now that is not nec- 
essarily the fee that 

Mr. Hansen. Well, I am going by their guidelines here. 

Mr. Jackson. The guideline is for the maximum allowable fee, 
not necessarily what the fee should be. 

Mr. Hansen. Mr. Stanton, would you like to — am I figuring this 
wrong? 

I would have Mr. Hyde comment. 

Mr. Hyde. You are correct, sir. The maximum is overstated in 
the analysis, using the overstated figure on page 5. That is correct. 

Mr. Hansen. So that would have been — what I just said would 
be a correct statement, and the fee would have been 8.7 percent, 
rather than 12 percent, if all these assumptions are correct? 

Mr. Hyde. That is correct. The maximum guideline as a prelimi- 
nary analysis would be 8.7 percent. 

Mr. Hansen. I see. Well, that is interesting. 

Mr. Stanton, I guess we could debate this thing for a long time 
regarding what procedure should have been followed. Your col- 
league mentioned to Mr. Inslee that they didn’t follow this proce- 
dure. They claim that you didn’t give them the information. And 
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so what is the use of going into arbitration. We don’t know what 
the other side is going to say. 

Having been part of arbitration when I used to work for a large 
insurance company, you know, we didn’t go in blind. We walked in 
and all three parties pretty well knew what was going on when we 
walked in there. And we were kind of stuck with the results. And 
you are kind of a river boat gambler when you do that, but I guess 
that is one of the things you do. 

Following that, if I heard the gentleman correctly, he said the 
next thing they do is the Secretary would make a decision. Does 
that follow arbitration? Or is that before arbitration? 

Mr. Stanton. That would follow arbitration. 

Mr. Hansen. So the final arbitrator, if they choose to go that 
route, would be the Secretary? 

Mr. Stanton. That is correct. 

Mr. Hansen. So you start out, they can appeal — then go from ap- 
peal to arbitration to the secretary? 

Mr. Stanton. That is correct. 

Mr. Hansen. But in this case, and their contention is because 
they didn’t have the information so they didn’t feel comfortable 
doing that, they went straight to court, which was what. Federal 
District Court? 

Mr. Stanton. Federal District Court. 

Mr. Hansen. And, in the Federal District Court, they in effect — 
you prevailed. Is that correct? 

Mr. Stanton. The Federal Government prevailed. That is cor- 
rect. 

Mr. Hansen. And this was then appealed? 

Mr. Stanton. It was appealed. 

Mr. Hansen. And you prevailed again? 

Mr. Stanton. Prevailed again. 

Mr. Hansen. On what grounds? Could you tell me? 

Mr. Stanton. As I understand that the court held that the proc- 
ess employed by the National Park Service was proper, and that 
our calculation, that we had given adequate notice to the conces- 
sionaire with respect to reconsideration of the franchise fees, and 
that the Park Service had the authority to adjust the franchise fees 
from 4.25 to 12 percent. 

Mr. Hansen. Mr. Stanton, as you may recall in my office, Mr. 
Campsen and his son and their counsel argued that it wasn’t dis- 
cussed, that the franchise fee wasn’t brought up in court, and that 
the merits of the franchise fee was not as issue. Is that a correct 
statement? 

Mr. Stanton. That is not my understanding, Mr. Chairman. 

Mr. Gibbons. Mr. Chairman? 

Mr. Hansen. Excuse me. Who has got the floor here? 

Mr. Gibbons. I was going to ask you to yield for a second on a 
question like this because it seems to me what we should have is 
the court decision before us because I am under the standing, un- 
derstanding, reading Director Stanton’s testimony, the only issue 
that was brought before the court was whether or not the Park 
Service had the right to adjust the fee, which is part of the con- 
tract, and secondly, the calculation of the fee was not at issue in 
that decision. 
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I find nowhere in the decision does it talk about the merit or the 
correctness of the calculation of the fee. So mayhe we should have 
the actual court decision before us. 

Mr. Stanton. If you would please, Mr. Chairman? 

Mr. Hansen. Excuse me, go ahead, sir. 

Mr. Stanton. I wanted to provide for the record a copy of the 
court decision. And the court did address the calculation of the 
franchise fee. 

Mr. Hansen. That would certainly be helpful for us as far as this 
oversight hearing goes. 

[The information follows:] 

Mr. Cohen. Mr. Chairman? 

Mr. Campsen — oh, excuse me. I am sorry. Go ahead. 

Mr. Cohen. I just wanted to read from the Fourth Circuit opin- 
ion: “FST raises what it believes are three errors in NFS’s calcula- 
tion of 12 percent franchise fee in the instant case.” And then they 
proceed to analyze the three errors that were raised and discussed. 

And we will provide this for the record. 

Mr. Hansen. Well, thank you. We appreciate having that. 

Hang on a minute. 

Mr. Campsen, you testimony is always interesting. You started 
this business in 1961? 

Mr. Campsen. Yes, sir. 

Mr. Hansen. And the theory behind this is a lot of folks would 
like to be ferried out to Fort Sumter to see it and, I assume, you 
started buying vessels, as you pointed out, advertised your busi- 
ness, people would come to wherever your vessels were tied up. 
And you would then take them out. 

Tell us, go through that operation a little bit, would you, just for 
the benefit of the Committee? What you do, in other words. 

Mr. Campsen. Yes, sir. Fort Sumter National Monument was not 
created until 1948, and there was no concession operations going 
on at Fort Sumter. There was no concession boats taking people 
out there. The Park Service wanted to start public boat transpor- 
tation out to the Fort, and they sought people, interested people, 
to do that. 

We were one of five proposals. And we were evaluated, and we 
were selected. I went to the local banks, and I borrowed sufficient 
money to get the first boat in operation. And we started operating, 
carrying people to the Fort on January the 1st, 1962. And we have 
been doing that since. We borrowed money. I always personally 
guaranteed the note. 

Mr. Chairman, I don’t come from a rich family. As a very young 
man, I really didn’t have any money, but I guaranteed the note, 
and the banker trusted me. We have always paid back everything 
we ever borrowed, and our credit standing is good. But that is how 
we got started. 

And I had some cousins who were involved in operating shrimp 
boats around Charleston, very, very fine, honorable people who 
knew all about boats. They helped me to get started, and none of 
us made any money at all or drew any income from Fort Sumter 
Tours. 

It was a wing and prayer and a hope that we would be able to 
build a business that made some sense economically, and we 
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worked very closely with the local Park Service officials. We have 
always got the highest ratings possible. We did the advertising. We 
did the promotion. And visitation started increasing. 

It got to the point where I could even start having a little profit 
from Fort Sumter Tours. But we grew and we expanded, and we 
went into doing things other than Fort Sumter, like conducting 
harbor tours around Charleston Harbor. The boat did not stop at 
the Fort. 

Some people are really not interested in going to the Fort. And 
we also expanded by using our boats for special charters, people 
want to charter a boat for any number of reasons. Churches want 
to charter the boats, private businesses, and so forth. We charter 
those at night. 

Mr. Hansen. Mr. Campsen, if I may interrupt you, we are going 
to lose this Director in a minute. 

Let me just ask you, how many boats or ships do you have? 
Being an old Navy man 

Mr. Campsen. We have three. 

Mr. Hansen. Three? How many people do they hold? 

Mr. Campsen. We have three. One is the Spirit of Charleston, 
which has been described and talked about here. That boat was 
built down in Louisiana. We had a naval architect design the boat. 
That boat was — plans and specifications were approved by the local 
Park Service people, as we were developing to be used to carry peo- 
ple over to Fort Sumter. And at night, this boat is used to carry 
people on dinner excursions. 

We had a different crew come in, and the boat is transformed 
from daytime operation to nighttime operation. And we do that to 
make as much money as we can to pay for the boat and pay for 
the people who work for us. 

We have 44 people, and we have a payroll that we have to meet, 
of course, meet every Friday. 

Mr. Hansen. Yes. How long does it take to get from the Harbor 
to Fort Sumter? 

Mr. Campsen. It takes 30 minutes from our landing facility to 
get out to Fort Sumter, 30 minutes. 

Mr. Hansen. And, Mr. Campsen, before we lose our time here, 
I don’t know that — we are not mediators here, we are just trying 
to resolve some of these things. I would like to ask the Director this 
question: Have you ever considered the National Park Service 
going back and recalculating. I remember many times with a new 
battery of folks, not that the others haven’t done a good job, and 
taking another look at it. 

And on your side of the issue, Mr. Campsen, you figure if you 
were given the opportunity to go to arbitration, would you do it? 

Mr. Campsen. Well, yes, sir, provided it was binding arbitration. 
Let me say this, Mr. Chairman: We have proposed to the Park 
Service that we would be willing to submit the correctness of this 
franchise fee calculation to an independent accounting firm, like 
Ernst and Young or someone that we don’t have any real control 
over that are nationally recognized, and ask them to — tell the Serv- 
ice, here is where we think this was an error based upon the guide- 
lines of the Park Service in existence at the time. 
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And we would be bound by that. And we would pay for that anal- 
ysis. We proposed that to the Park Service, and they didn’t react 
to it at all. They didn’t refuse or accept. They just acted like they 
didn’t receive it. 

But, yes sir, to answer your question, if we had an opportunity 
to go to binding arbitration, we would agree to that. 

However, please understand that our small company since 1992 
has been incurring enormous expenses, enormous expenses trying 
to correct the NFS’s mistakes and miscalculations. I don’t know. 
There has got to be an end to this sometime, because we are going 
bankrupt one or two ways. Either we are going bankrupt fighting 
this 12 percent calculation, or we are going bankrupt when they 
impose it and make us pay it. And so we are in between a rock 
and a hard place, Mr. Chairman, if you will. 

The expense of attorneys and other consultants and time and 
frustration has been enormous. So, yes, sir, we want to end this. 
We want to come to some arrangement whereby a proper calcula- 
tion of our fee is finally obtained. 

Mr. Hansen. I appreciate that, Mr. Campsen. I am just sitting 
here trying to figure out a way to resolve an issue. 

Mr. Campsen. I understand. 

Mr. Hansen. And it seems to me that if there was a way, and 
I don’t understand all the procedures and what is in statutory law 
here, I am just kind of off the top of my head. If we could — way 
we could put arbitration together and we live with the results, that 
is one way we have been in the past. 

Another thing, of course, is that we look to the Park Service. 
Maybe they will take another look at this, come up with some other 
folks to do that. I have seen judges order people to do that, saying 
you go in and put some new folks in there and take another look 
at this thing and see if it was done right, and then come back. So, 
that is another remedy that may be there. 

Mr. Gibbons, maybe you would like to comment? 

Mr. Gibbons. Well, I thank the gentleman, and I know that his 
leadership is appreciated on this issue because it is an important 
issue, not just for the Park Service but for the future of 40 -some 
employees who are sitting out there worried about their income. 

I mean, their income depends upon the success of this operation. 
It doesn’t necessarily equate to the same payroll check that the 
Federal bureaucrats get every Friday without worry about whether 
or not the lights are going to come on, or somebody is going to pay 
the tax and do this. 

And I would just simply like to reiterate that if the calculations, 
according to the accountants for the Park Service that we have 
gone over are correct, and, Mr. Chairman, I think you put it very 
correctly that we are looking at somewhere around $246,000 — 
$242,000, excuse me, $246,260 is the calculation, and that would 
put it in the 8.7 percent maximum cap, compared to the 12 percent. 

I would think the Park Service has to realize right away that 
there is at least a conceding point right there to go to some kind 
of negotiating position. And I would hope the Park Service realizes 
that it is not all one way. 

And some days the Park Service has to give in when they are 
wrong as well. And from what I have heard, Mr. Chairman, I think 
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the Park Service did have a technical error and should be willing 
to work with the gentleman as well. 

Mr. Hansen. Just as the gentleman points out in just this hear- 
ing we have had, the Park Service has pointed out that it should 
have been 8.7 on this if we take those fees, which is substantial. 

Mr. Gibbons. Well, Mr. Chairman, that is the maximum. And 
then we have to start with somewhere between where they were 
originally and then the maximum cap of 8.7, not the 12 percent. 

Mr. Hansen. That is all predicated on if we accept these assump- 
tions, which apparently we do in this case. 

Well, I know, Mr. Stanton, you are here three-and-half minutes 
overtime. 

Mr. Stanton. That’s fine. Mr. Chairman, Mr. Gibbons, again, I 
appreciate the opportunity. Let me make a couple of comments, if 
I may. 

One is with respect to Mr. Campsen’s assessment of the relation- 
ship with the National Park Service. I concur wholeheartedly. It 
has been an excellent partnership. The services that Mr. Campsen 
and the Fort Sumter Tours, Incorporated have provided over the 
years have been valuable service benefiting thousands and thou- 
sands of visitors to Fort Sumter and Fort Moultrie. And it is a 
value, their partnership is a value of service that they provide to 
the public. 

That is not the question that is before us today. So I don’t want 
any comments that I make diminish the quality of services that the 
concessionaire has provided. It has been satisfactory, indeed, out- 
standing over the years. 

Secondly, as I indicated in my testimony, is that we have asked 
the district attorney — rather, the U.S. Attorney’s Office to be open, 
receptive to any proposal or suggestions from the concessionaire in 
hopes that we can move towards a resolution of this as soon as pos- 
sible. And we are committed to working again with the U.S. Attor- 
ney to resolve the suit and move to a different level of work. 

Mr. Hansen. I appreciate that, Mr. Director, and I appreciate 
you being here. 

We are sitting scratching our heads, like you folks, on how is this 
resolved. It seems to me there are a couple of things that logical, 
reasonable people could sit down and get it done, and then we 
wouldn’t have to go through all this expense, time, and effort. 

And that is one of the reasons you have arbitration; that is one 
of the reasons we have other things that don’t get it wrong to all 
you lawyers out there, but sometimes I think the only guy that 
wins on this thing is counsel. No disrespect. Counselor. 

Mr. Dickson. None taken, sir. 

Mr. Hansen. But having seen a lot of money go out and having 
signed a lot of those checks, I can tell you that — anyway, with that 
said, we will take it under advisement as the Committee and see 
if there is a legislative remedy. We would like to get this over with. 
Frankly, I think, of my 10 terms on this Committee, the biggest 
thorn in our flesh is always the fight with concessionaires. Park 
Service, other folks. And as the Director aptly pointed out, conces- 
sionaires are integral and an important part of the Park Service. 

And there has been a good relationship here for years, I hate to 
see this blow up. I know it is an extremely important thing to the 
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folks who want to see this very interesting historical place. So if 
we could do anything in our power to help this thing out, we want 
to do it and bring this to a reasonable and amicable solution. 

And unless Mr. Gibbons wants to add anything to that, we 
will 

Mr. Dickson. Mr. Chairman, may I 

Mr. Hansen. Counselor. 

Mr. Dickson. I simply wish to express the deep appreciation of 
Fort Sumter Tours for this hearing. It is obvious to us, I believe 
that after several trips to the courthouse and numerous statements 
by the Park Service that there was never anything wrong with this 
franchise fee analysis, it took this oversight hearing and your ef- 
forts to get them to concede that the fee should never have gone 
above 8.7 percent, not from the very beginning. And we are very, 
very grateful to you for that. 

Mr. Hansen. Well, we thank you for that, and Mr. Director, 
again we apologize. We have held you eight minutes over, and I 
know the Vice President is over there and that is probably where 
you are supposed to be, and so am I. 

But I wanted to have this hearing. And let me thank all of you 
for being here, and this will conclude this oversight hearing. 

[Whereupon, at 12:38 p.m., the Subcommittee was adjourned.] 

[Additional material submitted for the record follows.] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

charlestcJn division 


FEB 3 1994 

A. BIRCH, - 


FORT SUMTER TOURS, INC. ) CIVIL ACTION # 2 : 93-0918-lAJ 

- ) 

Petitioner, ) 

) 

-V- ) 

) 

BRUCE BABBITT, SECRETARY, ) ORDER 

DEPARTMENT OF THE INTERIOR, ) 

an agency of the federal } 

government, ) 

) 

Respondent. ) 

_) 


This action is before the court upon the petition of Fort 
Sumter Tours, Inc. for the interpretation of its concession 
contract with the respondent. Upon agreement of the parties, 
this non-jury action was presented in the format of an 
appellate argument, and both parties have fully briefed the 
issues. Oral arguments were presented to this court on 
January 5, 1994. 


FACTS 

Under the Concessions Policy Act ("CPA"), 16U.S.C. 5§20 
through 20g, the Secretary of the Interior is responsible for 
the oversight of national parks and monuments such as Fort 
Sumter National Monument, and the National Park Service is 
tasked with carrying out the operation of these parks and 
monuments. Fort Sumter Tours, Inc. ("FST" or "concessioner") 
has provided public transportation to the Fort Sumter National 
Monument under contract with the National Park Service ("NFS" 
or "government") for the past 32 years. As part of its 
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agreement with the NPS, the concessioner FST has made 
significant capital expendituires in order to carry out its 
duties of transporting tourists to Fort Sumter. These capital 
expenditures included the acquisition of an additional vessel, 
the "Spirit of Charleston" for which FST paid SI. 4 million, 
and the construction of an additional docking facility at 
Patriot's Point for $154,000. These two particular items were 
acquired when HPS decided to offer tours from Patriot's Point 
in addition to those originating from the City Marina. FST 
negotiated the current contract with MPS when this additional 
route was proposed. 

This current contract between the parties was executed on 
June 13, 1986 and is in effect through Decemher 31, 2000. 
This contract necessarily covers an extended time period in 
order to facilitate the financing of the above noted capital 
expenditures by the concessioner. The portion of this 
contract at Issue is section 9(e), which provides that while 
the franchise fee was set at 4.25% of FST's annual gross 
receipts, at five-year Intervals during the term of the 
contract, the franchise fee percentage may ho reconsidered. 
From 1986 to 1991 that percentage was 4.25%, and the MPS 
determined that the fee should be increased to 12% for the 
period June 1991 to June 1996. To illustrate the significance 
of this change, FST points out that in 1992 the franchise fee 
at 4.25% totalled $82,222. The fee for that same year at the 
proposed rate of 12% amounts to $229,531.44. 
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Tha concession contract provides that NFS must indicate 
its intent to reconsider thd franchise fee within 60 days 
after the ejcpiration of each five-year period in the term of 
the contract. UPS sent a letter to FST indicating its 
intention to "renegotiate" tha franchise fee on June 20, 1991, 
eight days after expiration of the first five-year period. 
See Administrative Record at Tah C. On March 16, 1992, KPS 
informed FST of the proposed fee increase to 12%. li. at Tab 
H. FST asserted its objection to the proposed increase by 
letter to HPS on March 26, 1992. XSi* at Tab I. In a letter 
dated May 15, 1992, NFS acknowledged FST's objection, and 
stated that "tt]he conclusion (from their analysis] is that 
the fair value of the privileges granted by the contract is, 
in fact, 12 percent of the annual gross receipts. Unless you 
can substantiate your belief that the current value of these 
privileges is, in fact, 6.25 percent of the gross revenues, we 
cannot accept your conclusions." Id. at Tab M. On April 14, 
1993, FST stated in a letter to NPS that "we believe it is in 
our mutual interest to seek a declaration of rights by tha 
courts on this critical issue. Such a declaration will 
provide all interests with certainty of their rights and 
duties regarding tha renegotiation of franchise fees at this 
point and in the future." Id. at Tab S. In its letter dated 
April 15, 1993, NPS outlined the objection procedure for FST 
to follow according to section 9(e) of the concession 
contract: "[P] lease state to us in writing your objections to 
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this proposed fee. Please include in your response your 
preferred method of resolving* our dispute .... [V]ou can 
either request the Secretary ... to determine the 
appropriate fee, or you can request the establishment of an 
arbitration panel to recommend to the Secretary an appropriate 
fee." Administrative Record at Tab T. Instead of following 
this procedure, PST chose to file a declaratory judgment 
action in this court on April 21, 1993. By letter dated June 
16, 1993, NPS noted that FST bypassed the advisory arbitration 
process, and stated that its final decision was to increase 
the fee to 12%. isj. at Tab v. 

FST's argument is essentially three-prong: First, that 
KPS had no statutory authority under the CPA to adjust the 
franchise fee percentage through section 9(e] of the contract. 
Kext, FST argues that if KPS did have that authority under the 
CPA, section 9(e) of the contract cannot be enforced because 
it conflicts with section 9(a) of the contract. Third, FST 
contends that even if the KPS had authority and section 9(e) 
of the contract is valid, the government failed to justify the 
Increase by substantial evidence regarding the profits earned 
by FST. In its petition, FST seeks an order by this court 
declaring that neither the CPA nor the contract authorize the 
HPS to increase the franchise fee as proposed. In the 
alternative, FST see]cs a declaration that FST waived its right 
to reconsider the franchise fee by failing to satisfy the 
notice requirement as stated in the contract. 
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HPS count«rs that undar both the concaaaion contract and 
the CPA it has discretion 'reevaluate the franchise fee 
percentage every five years. Further, it contends that the 
plain language of the contract does not regulre a change in 
the scope of the contract in order for the Secretary of the 
Interior to establish a nev percentage. Mdltionally,. HPS 
points out that if the concessioner disagrees with the 
Secretary's deteraination of the fee, there are appellate 
remedies under the Administrative Procedure Act ("APA") , with 
reversal for arbitrary and capricious acts by the Secretary. 

Dismssiow 

This court has jurisdiction over this petition under the 
APA by virtue of the fact that FST does not seek money damages 
in its petition. 5 U.S.C. f 702 ("An action in a court of the 
United states seeking relief other than money damages . . . 
shall not be dismissed nor ' relief therein be denied on the 
ground that it la against the United states"). Ssfi Hamilton 
Stores. Inc, v. Hodel . 92S P.2d 1272, 1278 n.l2 (10th Cir. 
1991). "The claim of violation of plaintiff (FST's) rights 
under the statute and regulations, and the parallel contract 
provisions, comes within federal question jurisdiction of the 
district court under 28 U.S.C. i 1331 for review of the 
challenged agency action." Xd* 1279 (citing Bell v. New 
Jersey . 461 U.S. 773, 777-78 n.3, 103 S. Ct. 2187, 2190 n.3 
(1983)). "There is appropriate federal question jurisdiction 
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under I 1331 to adjudicate the plaintiff's federal claims here 
of violation by the defendant*! of the Concessions Policy Act 
of 1965, 16 U.S.C. i 20 et sea . regulations promulgated under 
that Act, 36 C.F.R. ii 51.1-51.7 (1989) ; and the plaintiff's 
claim premised on its contract with NPO [sic], a federal 
agency — a federal question itself. Hamilton Stores . 925 F.2d 
at 1279 (citing United States v. Alleghen y County . 322 U.S. 
174, 183, 64 S. Ct. 908, 913 (1944)). 

The decision of the Secretary of the Interior to increase 
the franchise fee imposed upon FST became a "final agency 
action" under section 10(c) of the APA, 5 U.S.C. i 704, when 
HPS sent a letter indicating its final decision to FST on June 

1119, 1123 (4th Cir. 1977) (affirming an injunction which FST 
sought against the Secretary of the Interior for failure to 
accord FST the full measure of its statutory right to renew an 
earlier concession contract) . 

Regarding the procedural posture of this action, it was 
originally filed as a declaratory judgment action, and is now 
before this court as an administrative appeal of the Secretary 
of the Interior's final agency action to raise the franchise 
fee. The declaratory judgment action was filed on April 21, 
1993, prior to the time that the decision became a final 
agency action by latter dated June 16, 1993. Appeals of 
agency decisions may be heard only after they become final 
agency actions. 5 U.S.C. I 704. 
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Because of the procedural posture of this action, this 
court oust ensure that the petitioner was not deprived of its 
opportunity to present an alternative proposal to the analysis 
which led NPS to increase the franchise fee. If is of 
paramount importance that litigants have a full and fair 
opportunity to present their arguments prior to the final 
agency action. In the present case, however, FST had 
sufficient notice and opportunity to rebut the financial 
analysis employed by KPS before the increased franchise fee 
became a final agency action. FST chose to challenge the 
action of NFS from the standpoint of statutory and contractual 
authority. This court will thus review the authority of the 
Secretary of the interior and NFS under the CPA and the 
concession contract. If such authority exists to increase the 
franchise fee, this court shall then proceed to review the 
agency's decision under the "arbitrary and capricious" 
standard of review. Under such a review, this court is bound 
by the Administrative Record which reflects the information 
available to the respondents at the time of the final agency 
action. 

This court must ascertain whether the Secretary's 
decision constituted an abuse of the discretion which he was 
authorized under the CPA and under the concession contract. 
The review of this final agency action is to be conducted in 
accordance with APA S 10 (c) : 

The actions of the Secretary of the 
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Interior and tils dala^atas arc reviewed 
in accordance with the Administrative 
Procedure Act, 15 O.s.c. $ 706. 
Administrative decisions must be upheld 
unless 'arbitrary, capricious, an abuse 
of discretion, or otherwise not in 
accordance with law.' 5 O.s.c. i 
706 (2) (A). The scope of judicial review 
under this standard is narrow, and the 
Court is not permitted to substitute its 
own judgment for that of the 
administrative dacision-maJcar. The 
relevant inquiry is whether the agency 
'"considered the relevant factors and 
articulated a rational connection between 
the facts found and the choice made."' 

Northern Spotted Owl v. Luian . 758 F. Supp. S21, 624 {W.o. 

Wash. 1991) (cuse citations omitted) . 


1, STATCTORY ADTHORITY 

"This Court must inquire whether the Secretary and his 

delegates have properly discharged their duties under the 

[Concessions Policy Act] and appropriate administrative 

regulations." 14. The relevant internal policy provisions in 

the present case are the Concessions Management Quldelines, 

known as "NPS-48," which set forth the procedures for the NFS 

to analyze the profits made by concessioners such as FST. 

This analysis then serves as the basis for any adjustment of 

the franchise fee at five-year intervals during the term of 

the contract at issue. The concessions Policy Act, 16 U.s.c. 

iS 20 through 20g ("CPA"), provides: 

(b) The Secretary shall exercise his 
authority in a manner consistent with a 
reasonable opportunity for the 
concessioner to realize a profit on his 
operation as a whole commensurate with 
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the capital invested and the obligations 
assuaed. 


(d) Franchise fees, liowever stated, shall 
be determined upon consideration of the 
probable value to the concessioner of the 
privileges granted by the particular 
contract or permit involved. Such value 
is the opportunity for net profit in 
relation to both gross receipts and 
capital invested. Consideration of 
revenue to the United States shall be 
subordinate to the objectives of 
protecting and preserving the areas and 
of providing adequate and appropriate 
services for visitors at reasonable 
rates. Appropriate provisions shall be 
made for reconsideration of franchise 
fees at least every five years unlsss the 
contract is for a lesser period of time. 

16 U.S.C. S 20b{b) and (d) . 

In its first argument FST claims that under the currant 
contract and the CPA, the NPS only has authority to impose 
such an Increase upon agreement of the parties or a change in 
the scope of the contract privileges or obligations. FST 
contends that under 16 U.S.C. § 20b (d) noted above, the 
"probable value to the concessioner of the privileges granted 
by the particular contract or permit involved" would only 
change if there was a change in the scope of the contract. 
FST states that an example of such a change would be if NPS 
suddenly informed FST that it would be required to provide 
boat transportation for tours to nearby Fort Moultrie in 
addition to the tours to Fort Sumter. Such a change might 
require FST to obtain an additional vessel, and make other 
capital expenditures similar to the construction of the 
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landing dock at Patriot's Point. TJiat change would have a 
substantial impact on FST's profitability, and a franchise fee 
adjustment would likely be appropriate. Under the present 
facts, FSt maintains that because it neither agreed to the 12* 
fee nor had a change in the scope of its concession contract, 
KPS cannot carry out this franchise fee adjustment. 

Ihis court's attention is drawn to 16 O.S.C. I aobcdj, 
quoted in the above discussion, which states that 
"[cjonsideration of revenue to the United States shall be 
subordinate to the objectives of protecting and preserving the 
areas and of providing adequate and appropriate services for 
visitors at reasonable rates." thus, while revenue to the 
government is "subordinate to the primary objectives" of the 
CPA, this provision provides authority for the Secretary of 
the Interior to at least consider its own operating expenses 
and revenue requirements when it considers the adjustment of 
franchise fees to be paid by its concessioners. This section 
provides an indication that this subsection was not enacted 
solely for the benefit of the concessioner. The franchise fee 
may be increased or decreased, so long as the concessioners 
are given a reasonable opportunity to make a profit and the 
monuments and parks are well preserved and open to the public. 
FST argues that there oust be a change in the scope of the 
contract before the Secretary of the Interior may raise the 
franchise fee. This argument presumes that there is no other 
basis upon which the fee may be increased. The statute merely 
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provides that the franchise fee may be adjusted so long as KPS 
ensures that "the objectives <tt protecting and preserving the 
areas and of providing adequate and appropriate services for 
visitors at reasonable rates" are not overshadowed by efforts 
to increase its own revenues. If such an increase in 
franchise fee revenues is necessary to cover operating 
expenses of parks and monuments, for example, the primary and 
subordinate objectives of the CPA will not be in conflict. 

FST contends that the main goal of the cPA was to promote 
the efficient operation of national parks and monuments by 
encouraging private investment by concessioners. Further, FST 
argues that allowing the HPS to drastically reduce the 
profitability of the concessioner by increasing franchise fees 
while a contract is in effect would directly conflict with the 
goal of encouraging long-term capital financing by 
concessioners. Without this stability over the life of a 
concession contract, the concessioners will experience great 
difficulty in obtaining loans for these capital investments. 

This argument has strong policy appeal, but this court 
finds that under the CPA and the concession contract, the 
Secretary of the Interior has discretion to adjust the level 
of the franchise fee set forth in the concession contract, so 
long as the concessioner is afforded a reasonable opportunity 
to make a profit. As noted above, "[t]ha scope of judicial 
review under this standard is narrow, and the Court is not 
permitted to substitute its own judgment for that of the 
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adainistrativa dacis Ion-Baker." Wortham sootted qwi v , 

Luian . supra . 7SS F. Supp. at'624. 

FST specifically objected to the procedure the NFS 
employed to determine the proper percentage of the franchise 
fee. The HPS-<# guideline* rely on statistic* to datap«in* 
fees based upon "average profitability" in the eoncession 
industry. FST argues that calculation of fee# in this way 
violates the CPA, and that by applying this regulation, NPS is 
illegally attempting to control PST's profitability. It is 
undisputed that in order to reassess the percentage of the 
franchise fee, financial analysts for the KPS made certain 
adjustments to the financial records of FST to determine FST's 
annual profits. It appears that there were two expense items 
of special concern to the analysts: the salaries paid to 
officers, and the method in which FST listed its expenses for 
a tour boat "Spirit of Charleston." The government explains 
that officers' salaries are routinely subjected to a higher 
level of scrutiny than other expenses, because high salary 
expenses could be employed to disguise the amount of profits 
made by concessioners. Additionally, the government analysts 
determined that profits could be more accurately ascertained 
by a straight purchase and installment expense method rather 
than the method employed by FST, which involved a lease 
agreement with a limited partnership. 

The government contends that FST did not properly 
preserve this issue for consideration by this court. It 
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contends that while FST nay have objected to the fee increase 
when it was proposed by SPS, FST did not provide an 
alternative analysis for the Secretary of the Interior to 
consider prior to making his final determination. Without 
this alternative analysis, the government argues that the 
financial analysis performed by HPS must be accepted by this 
court as a factual matter. FST contends that it was not 
required to offer an alternate analysis in order to preserve 
its objection to the resulting increase in franchise fees. 

In its review of this decision, this court is bound to 
consider only the administrative record, which consists of the 
information available to the decisionmaker at the time of the 
final agency action. According to Burlington Truck I.lnes v. 
United States ■ 371 U.S. 156, 168-69, 83 S. Ct. 239, 246 

(1962), "[t]he courts nay not accept appellate counsel's post 
hoc rationalizations for agency action; ... an agency's 
I discretionary order [may only] be upheld, if at all, on the 

ij sane basis articulated in the order by the agency itself . . 

j . . " For this reason, this court cannot consider any 

I 

I alternative analyses unless they were brought before the 
decisionmaker at the time of the final agency action. This 
same reasoning was applied in an earlier order in this action, 
filed September 3, 1993, in which this court granted the 

government's protective order against discovery. 

The relevant Incjuiry in the analysis cf the final agency 
action is whether the agency "considered the relevant factors 
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and articulated a rational connection between the tacts found 
and the choice made." Northeii*n Spotted Owl v. Luian . supra . 
758 F. Supp. at 624, Thus, in the instant case, the inquiry 
is whether the procedure outlined in NPS-4S appears to be a 
rational method of deternining profit levels for the purpose 
of franchise fee assessment. "The scope of judicial review 
under this standard is narrow, and the Court is not permitted 
to substitute its own judgment for that of the administrative 
decision-maker. " Zd- 

Onder this standard of review, this court finds that the 
procedure followed by the KPS under NPS-48 is neither 
arbitrary nor capricious, and that it is a rational method to 
determine the actual profits made by FST. As KPS pointed out, 
to evaluate the proper level of the franchise fee, certain 
expense items on the financial records of concessioners are 
adjusted by financial analysts to account for potential 
manipulation of the profit levels. Further, in its analysis 
of the concessioner's profitability, the KPS utilizes 
information on profits from statistical averages within the 
industry. The statistical average profit margin within the 
concessions industry is not necessarily a truly accurate 
representation of the annual profits made by individual 
concessioners. Each year individual concessioners encounter 
a variety of factors which nay have a dramatic effect on their 
annual profits. However, this court finds that such 
adjustments and the use of industry averages are a rational 
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Bethod for the government to measure profits and avoid the 
injustice of according lower Iranchise fees to concessioners 
with accounting methods which disguise profits. The propriety 
of FST's accounting for escpenses and profits is not at issue 
here. Rather, this court merely finds that the procedures 
employed by the government analysts were rational and neither 
arbitrary nor capricious. It is not irrational for the HPS to 
utilize industry expense and profit averages as the basis to 
assess an individual concessioner's reasonable opportunity to 
make a profit. FST argues that because the NPS-48 method 
determines the proper franchise fee percentage depending upon 
the relationship of the concessioner's profit to the average 
profit in the industry, this method acts as a disincentive for 
concessioners to operate in a profitable manner. However, the 
requirement of the NPS is to afford concessioners a reasonable 
opportunity to make a profit, while ensuring that the national 
monuments are operational and well maintained. It is neither 
irrational nor unreasonable for the NPS to review industry 
data in order to determine franchise fees which "shall be 
determined upon consideration of the probable value to the 
concessioner of the privileges granted by the particular 
contract or permit involved." 16 U.s.C. § 20b(d). The 
Secretary of the Interior did not abuse his discretion by 
determining that a 12% franchise fee struck the proper balance 
between FST's opportunity to earn a reasonable profit and the 
siobordlnate consideration of revenue to maintain the monument. 
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II. THE COKCESSIQW CONTRACT 

The second argvaaent set fhrth by FST is that section s (ej 
of the concession contract is unenforceable because it 
directly conflicts with section 9(a), and that KPS cannot 
modify the contract by raising the franchise fae without 
supporting that modification with additional consideration to 
FST. 

According to FST, section 9(c) of the contract, which 
provides for reconsideration of the franchise fee at five-year 
intervals, is in direct oonfliot with section 9(a)(2) of the 
contract, which provides that the franchise fee Is 4.25% for 
the 15 year tera of the contract. FST concludes that these 
two sections can operate together only if this court finds 
that a change in the franchise fee Bust be accoapanied by a 
change in the rights and obligations under the contract. 

As petitioner set forth in its Anended Brief at p. 10, 
according to section 9(e) of the concession contract, "[t)hB 
secretary (shall deteralne] appropriate fees consistent with 
. . . the probable value to the concessioner of the privileges 
granted by the contract based on a reasonable opportunity for 
a profit in relation to both gross rece.ipts and capital 
invested. . . ." Further, "(tlhe written determination of the 
Secretary as to franchise fees shall be final and conclusive 
upon the parties hereto.” 

As stated by then-District Judge Russall, "(ijt is the 
duty of Courts, not to write contracts, but to enforce them, 
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giving thair language its 'plain, ordinary and popular 
sense.'" Heaton v. State Pam^tual Automobile Ins. Co. . 278 
P. Supp. 725, 727 (D.S.C.) aff’d . 398 r.2d 824 (4th Cir. 

1968) . This court finds that NPS had contractual authority to 
reconsider and adjust the franchise fee to be paid by FST. In 
a plain reading of the concession contract, section 9(e) is an 
adequate expression of the parties’ Intent to nake the 
fremchise fee of subsection 9(a) subject to reconsideration. 

Regarding the lack of additional consideration by KPS in 
support of the change in the franchise fee, the government 
, points to the Uniform Commercial Code provisions on sales of 
goods, arguing that when a contract tens is left to be 
specified in the future, the resulting tens shall be in good 
faith and commercially reasonable. U.C.C. S5 2-305(2)? 2- 
311(1) . See also James J. Whits and Robert S. Summers, 
Uniform Coimtierclal Code SS 3-5 t 3-7 (3d ed. 1988). It does 

I 

i appear that the Secretary of the Interior's discretion to 

I determine the franchise fee over the objection of the 
concessioner is contrary to a traditional formulation of a 
contract as an "exchange of risks." U. However, this 
contract Is not one for the sale of goods. Thus, while this 
analogy to a sale of goods contract is persuasive, references 
to Article 2 of the Uniform Commercial Code are generally 
inapplicable. 

It appears that the parties to the present concession 
contract agreed to leave the franchise fee open to 
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raconaidBratlon in order to allow either party to escape troa 
what it felt to be an unrdasonable franchise fee. The 
concession contract in the instant case clearly states that 
KPS Bust afford the concessioner a reasonable opportunity to 
Bake a profit, and that the franchise fee is to be based upon 
the probable value of the concession to FST. It further 
appears to this court that the HPS-ia procedures employed by 
the Secretary of the Interior in adjusting the franchise fee 
wore neither arbitrary nor capricious, and were performed In 
aocordanca with the contract section 9(a). The contract does 
not provide a guaranteed ninlBum profit for the concessioner, 
nor does it set a iiait on uaxlnuB profits from the 
concession. So long as UPS does not apply an arbitrary or 
capricious analysis whan it determines that the concessioner 
has a reasonable opportunity to mate a profit, KPS has upheld 
its part of the agreament. The contract contains no 
discussion of additional consideration ar changing the 
franchise fee only upon a change in the scope of duties of 
either party. 

Plaintiffs point to city of Spartanburg v. Spartan Villa, 
253 S.E.ld 501 (S.C. 197S) for the proposition that the 
govemaent cannot increase fees unilaterally after those fees 
were set in contract, unless the obligation for additional 
faes was supported by sosoa new consideration. This case is 
distinguishable from the case at bar, however, because in 
Spartan Villa , the city agreed in contract to a set fee that 
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must be paid for vater service; the city siibsequently enacted 
an ordinance which raised thi^ fee. There was no provision in 
the contract for a periodic review or adjustment of the fee as 
there is in the present case. As the court stated, "[tjhere 
was no reservation that the ^ sewer] tap was temporary or that 
the fee was only partial payment.” Xd* at 502. Spartan 
villas later received a letter from the city indicating that 
the permission to use the sever service was only temporary. 
The court found that the parties had agreed prior to that 
letter that the permission was not temporary, and that the 
city must furnish sewer service for the original amount paid 
by Spartan Villas. 

It is beyond dispute that "past consideration is no 
consideration." Richard A. Lord, 4 Willlston on Contracts § 
8:9 at 207-09 (4th ed. 1992). The original contract in 
Spartan Villa did not express an intention or expectation that 
the fee would be svLbject to modification within the term of 
the contract. For that reason, a unilateral increase in fees 
without a prior agreement as to fee reconsideration was 
improper in that case. In the present case, however, the 
unambiguous language of the contract sets forth procedures for 
periodic reconsideration and possible adjustment of the 
franchise fee. 


III. ROTICE 

KPS sent a letter to FST on June 20, 1991, eight days 
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after the end of the first five-year period of the contract, 
which advised that HPS was cdnsidaring a "renofotiatlon" of 
the fraticSiise fee. see Adeinistratlve Record at tah c. 
tater, on March 16, 1992, KPS sent another letter to Psu 
indicating that their analysis resulted in a projwised 
franchise fee of 12%. la. at Tah H. Ihis court finds that 
the letter of June 20 , 1991 was sufficient to put TST on 
notice of the action hy KPS, and that FST was therehy afforded 
adequate tiae to respond and otherwise defend against the 
proposed reconsideration of the franchise fee. 

COitaCSlOH 

Fort stater Tours, Inc. entered into the present 
concession contract with the understanding that while its 
concession activity is to be strictly regulated by the 
Kational Park Service, they would nonetheless be given a 
reasonable opportunity to aake a profit on concession 
activity. The contract clearly states that at five-year 
intarwals during the tana' of the contract, the aaount of the 
franchise fes is subject to reconsideration. So long as HPS 
continues to provide a reasonable opportunity tor'FST to earn 
a profit, there is sufficient consideration to allow HPS to 
reconsider the aaount of the franchise fee. The procedures 
that HPS followed in this reconsideration vsra neither 
arbitrary nor capricious, and the resulting franchise fee is 
not so excessive as to preclude a reasonable opportunity for 
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FST to aarn a profit froa its ooncaasion. For th« foregoing 
reaaons, it. is 

OEDERED, that the petition filed on Hoveaber 15, 1993, in 
which Fort Sumter Tours, Ino. seelcs an interpretation of this 
concession contract that would disallow the National Fark 
service's increase of the franchise fee to 12%, he, and it is 
hereby, denied. The Secretary of the Interior's final agency 
action which increased the franchise fee is hereby affirmed. 

IT IS SO ORDERED. 

F 

United States District Judge 

Charleston, S.C. 

February . 199% 
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WBTBD STATES mmCt COURT 
FOR raE DISHUCTOF COtUMBU 


FORT SUMTER TOURS, INC. ) 
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FILED 
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Since 1 962, plainiilThu pcovidol passengei serviee to the Fort Sumter Huio&al 
Monumeat, locsted on ea islead off the coast of Cbailestoa, South Carolina, under a series of 
concession contracts with the Nationai Park Service.' The contract now in effect (the 
“Conuaet") was etteeuted in June 1 9!S and is set to expire on December 3! , 2000, That Contract 
rojuitea plaintiff to pay a given percentage of its annual gross receipts to the Secretary of the 
Interior CSecretary") as a “franchise fee.” 

Citing a ptovi-iotj irf the Contract that pemnts periodic rceonsidetaiionof The fravhlse 
fee, the Park Service npliBed pleintiff in 159i that it intended to raise the fraachite fee from 
4 JS'/i to 12% of plaintifr i innual gross receipts. In response, plaintiff filed a lawstdi in the 
United States District Court for the I&triet of South Carolina seeking e declaration that tlm Park 
Service lacked authority unilaterally to increase the franchise fee. The district court ruled list fra 
Park Service has authority to iadrease Ike franchia (be, end lejened plaintiff's di^etge to the 


' Concessions eonwets are governed by the National Park System Ginsesiions 

Policy Act (“CPA"), ldU.S-C. }52f-20g, which authorizes the Seereiaryoftbc Interior to 
contract with private companies to provide services to visitors to flu Naiional Park System. 


) 

BRUCE BABBITT. Secrete^ of frie Interior, ) 

fi4. ) 

3 

. De&ndaais. ) 

) 

MEMORANDUM 



109 


detsnninatioa of the I2ti fee. The United Sistes Court of Ap];eals for the Fourth Circuit 
afiinned the district court's ruling in 1995, and the United States Supreme Court denied 
plainti^s petition for a writ of certiorari in 1996. During its protracted legal challenge to the fee 
increase, plaintiff continued to pay the 4.25% ganchise fee to the Park Service. 

In early 1996, undeterred by its de&ai, plaintiff submitted to the Park Service a report that 
purported to show flaws in the Park Service’s 1991 calculation of the 12% franchise fee. The 
Park Service did not reduce the fee, but rather notifled plaintiff on Januai^ 21, 1997 that the 
Contract would be terminated on February 2S, 1997 unless plaintiff paid more than SI million in 
back fees, penalties, and interest.’ 

On February 1 1 , 1 997, plaintiff fled a complaint with this Court challenging the Park 
Service's refusal in 1996 to reduce the 12% frsichise fee. Plaintiff subsequently moved for a 
preliminary injunction to restrain the Park Service from terminating the Contract, and the Park 
Service moved to dismiss the complaint. A hearing on plaintiff'i motion for a preliminaiy 
injunction was held March 18, 1 997. By consent of the parties, the matter was referred to 
mediation shortly thertafrer, but that effozt was ultimately unsucceisfril. 

An Order of November 4, 1 797 denied plaintifr's motion for a preliniinary injunction as 
both premature and moot, based on oral representations of (be parties that no notice of contract 
teimination was cutrantiy pending. The Order granted defendants’ motion to dismiss with 
respect to Counts Six, Seven, Eight, Ten, Eleven, and Twelve of the Complaint, and advised the 
parties that with respect to the remaining counts (One, Two, Three, Four, Five, and Nine), 

’ After Plaintiff filed this lawsuit, the Park Service agreed to extetxl the termination 

date of the contraet from February 28, 1 997 to March 31. 1 997. 
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defendants’ motion to dismiss would be treated as a motion for summaiy judgment. Pursuant to 
Rule 12(b), both parties were given as oj^nunity to present any lurther material “made 
pertinent to such a motion by Rule 56"; plaintiff filed a brief in reposition on November 14. 
1997. arid defendant replied OB November 25, 1997. Argument on the summary judgment 
motion was heard on December 2, 1997. 

For reasons set forth below, summary judg)mest must be granted u rktedasts on all 
ronaining counts. 


1 . 

' A. 

Analysis of plaintiff’s complaint requires a review of the lengthy dispute that underlies it. 

Under the origirmi Contract, plaintiff was required to pay a fienchise fee to the Secretary in the 

amount of 4J25% of its annual gross receipts. The Contract pennits “reconsideration" of 

plaintifTs franchise fee at five-year intervals. Section 9(e) ofthe Contract provides: 

Within sixty (60) days after the end of each 5-year period of this contract 
or as otherwise specified, at the instance of either party hemo, the amount and 
character of the fianchise fees provided for in this secrion may be reconsidered. 

Such reouest shall be m«de in wriiiiw within 60 days after the end of the 
applicable contract year but cannot be mailc before the end of such year. In the 
event that the Secretary and the Coneessio.ner cannot agree upon an adjustment of 
the franchise fees within 1 20 days from the date of the request for reneenti atinn as 
made bv either nartv. the taositioB of the Concessioner must be red uced to wriliiig 
within 30 da ys therefrom and submitted to the Secretary for e determination of 
appropriate ftms — If desired by the Concessioner, an advisory iibitrarion panel 
will be established ... for the purpose of recommending to ihe Seerelnry 

appropriate franchise fees The written determination of the Secretary as to 

firajnehise fees shall be final and conclusive upon the parties hereto. 

Contract, § 9(e) (emphasis added). 
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ASer the first five-ysar period of die Contract had etqiired, the Faric Service netifi^ 
plaintiiT in writing that it was reconsidering the fianchise fee for the second five*ysar period 
(“1991 PKiod”J. Pursuant to an agency guideline known as “Pari: Serviee-4*,’'’ the Park Service 
began its reconsideration of piaiatifirs fianehise fee for the } $91 Period by considering financial 
reports submitted by plaintifif for 1 985 through 1990. Plaindfif submitted infonnation concerning 
its lease of a boat called the “Spirit of Charieston.” Finding that tl» lease “not m ana’s 

length transaction and has resulted in lower earnings than would have occutred under an outright 
purchase of the boat," the Park Service decided to treat the transaction as a sale rather dian a 
lease, ^o, finding that plainttfiTs corporate officers were overpaid relative to bencbnsls &r 


’ Park Service-4g establishes s formula for calculating concessioner fianehise fees: 

[t]he appropriate fianehise fee for concessioners shall be determined by 
first comparing the concessioner's profitability against the profitability of 
similar industries. The concessioner's reported statistics may be adjusted 
to reflect the value realized by the concessioner. Any krtown future 
changes in the financial condition of the operation should be taken into 
account 

In order to protect the investments and efibrts of foe parties involved, a 
miniroxan end maximum fee shall be detennined thus establishing fee 
limits. A fee will be determined within these liimts that produces a 
reasonable level of profitalnlity consistent with foe risk undertaken by foe 
eoncessiofler. 

As a final test, foe inqsact of this fee should be reviewed to ensure that it is 
not at a level which interfere with foe concessioner's reasonable 
opportunity for a profit Additionally, it should not interfere with the 
concessionei's ability to charge comparable rata or impact on Park 
Service objectives of preserving and protecting parit resources. 


The final fee determination is based on this comparison of foe 
concessioner's returns with similar outside returns. 
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the water tnnspottacion indusO;, as reflected in a 1990 report published by Robert Morris 
Associates (the “Morris Report”), the Paiic Service adjusted theii salaries to match the icdustiy 
median. 

Using this adjusted fiiiancia] information, the Park Service arrived at a minimum and 
maximum fianchise fee, as required by Park Serviee-43, and calculated a tentative &anchise fee 
of 12%. The Park Service then considered the Dun 4 Bradstreet (TJ & B”) Industry Norms for 
the uniter transportadon indiotry, and concluded that plaintiff could afford to pay the 12% fee 
and still earn a profit above the median returns for the industry. On March 16, 1992, the Fade 
Service informed plaintiff that it had determined the appropriate franchise fee to be 12%, and that 
such fee wouid be effective dating back to June 13, 1991, the beginning of the 1991 Period.' 


B. 

Plaintiff objected in writing to the 12% fee on March 24, 1 992. On April 14, 1993, 
plaintiff informed the Park Service that it did not want to negotiate the issue of the fee increase, 
but that it wanted a court to declare the tights of the parties. Plaintiff wrote the Park Service that 
“[sjuch a declaration will provide all interests with certainty of their rights at.d duties regarding 
the tenegodation of the franchise fees at this point and in the ftiture.” 


Section 9(e) of the Contract provides that; 

The written determination of the Secretary as to franchise fees shall 
be final and conclusive upon the parties hereto. Any new fees 
established will be retroactive to the commencement of the 
applicable period for which notice of reconsideration is given and 
be effective for the remaining term of the contract unless 
subsequent negotiations establish yet a different franchise rate. 
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The cext day, the Service lemuided plaintifi' of the Contract's provision for 

arbitration in the event the paRies are unable to agree on a fiancbise fee. Plaintiff chose to forego 
arbitration and filed a declaratory judgment action in the South Carolina district court on April 
21, 1993. On June 16, l$53,theParkSeryiee wrote to plaintiffander^lained that inlight of 
plaintiff's choice not to arbitrate, it had made a final agency decision to increase the fianehise fee 
to 12 %. This final agency decision transformed the character of the pending district cpuit 
litigation fivm a declaratory judgment action to “an administrative appeal of the Secretary of the 
Interior's final agency action to raise the fianehise fee." Fort Sumter Tours. Ine. v. Babbitt . Ko. 
93-918; Mem. Or. at 6 (D.S.C. Feb. 3, 1 994) f' Fen Sumter Tours n . 

The distiiet court first evaluated vidietiier the Park Service had the authority to increase 
the fianehise fee. It concluded that “under the CPA and the concession contract, the Secretary of 
the Interior has discretion to adjust the level of tile fianehise fee set forth in the concession 
contract, so long as the concessioner is afforded a reasonable opportunity to make a profit” Fort 
Sumter Tours I at 1 1 . The court then analyzed the procedure by which the Park Service 
calculated the 12 % fianehise fee.’ It found that the Patit Service's calculation under Park 
Setvice-48 was neither arbitrary nor capricious, and that the procedures set forth in Park Srrvieu- 
48 were rational. Id, at 14. Concluding that the 12% franchise fee was “not so excessive as to 
preclude a reasonable opportunity for [plaintiff] to earn a profit fiom its eoncessipti,” the district 

‘ Noting that plaintifThad not objeetad to the Park Service's calculation of the 
franchise fee before the Park Service, the court declined to consider any alternative analyses that 
plaintifffaad not raised before the Psric Service. Fart Sumter Tours I at 13 (citing Burlington 
Truck Lin es v, United Slates . 371 U.S. 156, 168-69 (1962) (“The courts may not accept i^ellate 
counsel’s post hoe rationalizations for agency action; ... an agency's discretionary order [may 
only] be upbeld, ifat all, on the same basis artieulaied in the order by the agency itself . . . .")). 
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cour. affinned tiie Secrstary’s “final agency action \»^HCh increased the fianehise fee." li at 21. 
The district court denied plamtiff’s subsequent raottOB for reconsideration. 

On appeal to the United States Court of Appeals for the Fourth Circuit, plaintiff renewed 
its statutory and contractual challenge to fite increased fianehise fee. Conducting a sis novo 
review, the eoun of appeals affirmed the district court's conclusion that the Faih Service had the 
statutory and contractual authoriQ' to increase the fianehise fee. Fort Sumte r Tours. Inc, v. 
Babbitt. 66 F.3d 1324, 1329-1333 (4th Cir. 1995) f “Fort Sumter TomsJ ’T. The Fourth Circuit 
also cotssidered plaintiffs challenge to the calculation of the fee. Fort Sumter Tours n at 1333- 
35. Applying the Administrative Procedure Act’s “arbitrary and eaprieious” standard of review, 

5 U.S.C. § 706, the court concluded that the Perk Service’s treatment of the “Spirit of 
Charleston" transaction was “clearly supported by the facts in the record, and was not arbitrary or 
capricious.” IsLat 1335. 

The court then evaluated the Park Service’s use of the Morris Report and the D & B 
Industry Norms as industry standards. Finding the Park Service’s use of industry expense and 
profit averages to be “entirely appropriate,” the court of appeals concluded that plaintiff had not 
met its buroen of establishing that the reports themselves were inaccurate, or that the industries 
analyzed in those reports were not comparable to plaintiffs industry. Id, at 1336-37. 

Concluding that plaintiffhad produced no evidence of arbitrary or capricious actions bn the part 
of the Paric Service, the Fourth Circuit affirmed the district court in all respects. Id. at 1337. The 
Fourth Circuit subsequently rejected plaintiff's petition for rehearing and suggestion for 
rehearing in banc, and the Supreme Court rejected plaintiffs petition for a writ of certiorari. EflC 
Sumter Tours. Inc, v. Babbitt . 517 U.S. 1220(1996). 
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C, 

la March 1996 — approximately two and one half moBths before the Supreme Court 
denied plaintiff's certiorari petidcn — plaintiff's president, Georg* Canpsea, Jr., approached 
Robert Yearout, Concessions Program Manager of the Farit Seiyice, at a meetiag of tbe National 
Parit Hospitality Assoeiadon in Washington, D.C, Campsen broached the issue of the pending 
litigation with Yearout, i»bo had been ia charge of the Pari Service's mtejnal administratioB of 
the case. Stating that he considered the Fourth Circuit's decision to be erroneous, Campsen 
asked Yearout if the Psk Service would be willing to engage in a discussion about rite case. 

The parties dispute what happened next. Yearout contends that he informed CampsKi 
that, because tbe matter was still pending, the Porit Service could not take any action without tbe 
sgjprovalofthe United States Deparanent of Justice. Decl. of Robert Yearout at^ 6. Campsen 
states that Yearout simply told him that he would be happy to look at any information Campsen 
wished to present DecI, of George Campsen, Jr. at 5 la any event shortly after the meeting 
Campsen wrote Yearout that “I am encouraged and appreciate your willingness to explore the 
opportunity for some ‘common ground’ resolution." Attached to the March 1 5, 1996 letter was a 
document titled “Critique of the National Park Service's FratKhise Fee Analysis Regarding Fort 
Sumter Tours, Ine., a National Park Service Concessioner" f ‘Critique”), vrfiich Campsen 
indicated would demonstiae the “fatally flawed” analysis th« led to the Parit Service’s 
calculation of the 12 % &aBchi« fee in 1993. Sse Ex. 5. 

t*^th the approval of the Justice Department, on May 10, 1996 plaintiff's representatives 
met with a group of Park Service officials, which included Yearout, agency counsel for the Park 
Service, and a Park Service financial analyst Again, the parties dispute what happened at tiiat 
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meeting. According to defendants, agency coisisei made it clear that the Pai Ser/ice was 
accepting information from plaintiff for a single limited purpose: to determine whether it should 
recommend that the Department of Justice settle the pending litigation, Sss Yearout Deci. at fj 
S-12; Deel. of Lars A. Haaslin at ^ 3-7; Deci. ofRobert 0. Hyde at ^ 3-6. Further, according to 
defendants, plaintiff's representatives acknowledged that the Critique would be considered for 
that purpose alone. 14, In support of their position, defendants offer a May 15, 1 996 letter ffom 
agency counsel to Campsen stating; 

The Service will consider, in consultation with s^ropriaie officials of the 
Department of Justice, the information you provided at the meeting. 

Because of the continuing litigation between Port Sumter Tours and the National Paric 
Service, any further correspondence on this maner will come horn John Douglas, 

Assistant United States Attorney. As I am sure you appreciate, the National Park Service, 
because of the litigation, is cot in a position to directly respond to the concerns you have 
raised. 

Letter from Hanslin to Campsen, Jr. of 5/1 5/96, Pl.'s Ex. C. 

Plaintiff denies that agency counsel ever explained that the Park Service was considering 

the Critique for the limited purpose of deciding whether to recommend that the Justice 

Department pursue settlement negotiations. Plaintiff's representatives add that they would have 

objected to this explanation if it had been made. Resp. Dec!, of George Campsen, Jr. at 115 13-1 7. 

The Supreme Court denied plaintiff’s certiorari petition on May 23, 1996. On'Juiy 1, 

19%. shortly after expiration of the period in which plaintiff could petition flje Supreme Court 

for a rehearing of the denial, sas Deni- of John E, Douglas at 5 5, Assistant U.S. Attorney John 

Douglas sent a letter to plaintiff’s counsel stating: 

As you no doubt know, the responsible oSeials at the Park Service have recently 
engaged in a thorough review of the franehise fees that were at issue in the above 
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litigatioD, at the instigatioB cf your elioa, witii a view toward poteatial settletnent. 

This review was ucdertaicaa with the jhli agreement and esoperation of the Justice 
Department After due consideration of bcdi the merits of your client’s 
contentions and dte procedural posture of the case, we have concluded that 
settlement would not he in the interests of the United States. I would emphasize 
that this decision was basad both upon the review of the apparent &iraess of the 
ftanchise fees imposed and the fact that the Supreme Court has denied the writ of 
certiotari which you had sought 

Letter fiom Douglas to Infinger of 7/1/96, De&'Ea. 16. 

Meanwhile, June IS, 1996 marked the end of the 1991 Period of the Contract. On June 

14,piainti£r wrote to John Tucker, Superintendent of the Port Sumter National Monument and 

requested, pursuant to section 9(e} of the Contract reconsideration of the ftanehise fee for the 

third and final five-year period of the Contract (die “1996 Period*^. The St^perintendent 

responded that: 

[W]e would be pleased to meet with you to discuss your proposal in relation to the 
probable value of the contract. We would propose a meeting in late September at 
which our respective positions would be discussed. 

1 will get back to you in a few weeks to discuss a meeting date. 

Letter from Tucker to Campsen, Jr. of S/1/96, Pl.’s Ex. D. No further coiiespondence concerning 

the 1996 Period occurred. Slid no meeting was held. 

< 

With respect to the 1991 Period, however, the Park Service presented a debt compromise 
proposal to plaintiff in December 1996. In the “interest of prompt resolufion,” the Park Service 
offered to waive approximately SI 90,000 in penalties and interest and allow plaintiff three years 
to satisfy the anearage payment of approximately $340,000. The Park Service informed plaintiff 
that if it did not agree to those tenns, die Justice Department would initiate eolleedon 
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prose^isgs agamst it, asd the Ctmtzaet would be tennmated. Ss Le!t»’ fiem Csmpsen, Jr. to 
Yearow of 12/31/96, Defs.' Ex. 17, at 1-2. 

In response, plaintiff staled tijst “wt again tage dse Service to set aside the 12% fee 
calculation in the Franchise Fee Analysis dated Febniaiy 27, 1992,’' adding that “[wje contiaue 
to believe this is justified upon die new evidentisy material we furnished is the recent 
reconsideration ^pcsss.” ^ 2. Stiessii^ its own financial inability to make the guested 
arrearage payments, plaintiff made a "counter-offer” to the Park Service under which it would 
pay arrearage fees based on a rate of 5% of gross receipts retroactive to June 14, 1991 and a 6% 
franchise fee ftom January 1, 1997 until the Contract expiresonDecsmi«r31, 2000. Id, at 2-3. 

On January 21, 1997 the Park Service rejected plaintiff’s offer and demanded payment of 
$1,034,0SS.45 in franchise fees, penalties, and interea. The Park Service slated tiiat it would 
terminate the Contract if such payments were not made by February 2S. 1 997. Letter from 
Galvin to Campsen, Ir. of 1/21/97, Defs.' Ex. 18. On February 11, 1997,p!aintiff filed this 
lawsuit, seeking to enjoin the Park Service from terminating the Contract and to obtain various 
forms of declaratory relief. The complaint alleges violations of the Administrative Procedure Act 
'Uid breaches of contract. 

In re^nse to plaintiffs June 14, 1 996 request for reconsideration of the 1 996 Period fee, 

on March 3 !, 1 997 the Park Service advised plaintiff that the period for reconsideration bad 

expired on November 11,1 996. Letter from Galvin to Campsen, Jr. of 3/3 1^7, PI. 's 0pp. to 

Mot for Summ. J. Ex. A. at 1. Referring to Section 9(e) of the Contract, the Park Service stated: 

As we did not come to agreement upon an adjustment of the fiancMse fee 'ey 
October 12, 1996, 120 days after June 14, 1996, you had 30 days from that date, 
to Noveirrber 1 1, 1996, to reduce your position to writing and to submit it to the 
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Secntaiy for i detemiination of an appropriau fas for the period conunencicg 
June 14, 1996. This you did not do. Likewise, you did not request that advisory 
arbitration be initiated in connection widt your request for reconsideration of the 
contract’s 12% fianehise fee. 

In these circumstances, the reconsideration of the contract's 12% fianehise fee for 
the period fiom June 14, 1996, concluded as ofNovemher II, 1996, without an 
adjustment to the contract's 12% fianehise fee which reihaios in eSecL 


Id. 


n. 

Counts One. Two, Three, Four, Five, and h^e of the complaint ate brought under the 
Administrative Procedure Act, 5 U.S.C. § 701 cs jsa. (“APA"). Plaintiff does not directly 
challenge the Park Service's original 1993 decision to increase the fianehise fee, a challenge that 
was adjudicated by the United States District Court in South Carolina and affirmed by the Fourth 
Circuit. Rather, plaintiff's present APA claims are based on (1) the Park Service's 
“reconsideration" of the fee for the 1991 Period during May and June 1996, and (2) the 
subsequent reftisal of the Park Service to reduce the fee for the 1 996 Period. Plaintiff argues that 
these "agency actions" violated the APA because they were arbitrary and capricious and an abuse 
of agency dis uetii«. 


A. 

Counts One through Five of the complaint are based on the Paric Service' s alleged 
reconsideration, in the summer of 1996, of the fianehise fee for the 1991 Period, and its 
subsequent refusal — communicated by the July 1, 1996 letter fiom AUSA Douglas — to reduce 
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the fee.* Defendants dispute that a raconsidemticn looic place, and argue that the Douglas letter 
merely communicated the decision of the United StKes not to settle plaiotiif s lawsuit. 

An agency’s refusal to recosMder a previous detetmiaatjon is subject to only limited 
judicial review. ICC v. Brotherho od of Lc comerive Eng’rs. 4S2,U.S. 270, 279-80 (1987);ie! 
also 5 U.S.C. 1 70U8)a). However. 

(i]f for any reason the i^tacy reopens a matter and, after retonssd«ation, isstses a new 
and final order, that order it reviewabie on its merits, even though the agency merely 
rea^iims its original decision. 

■Sendra Cora, v. Mairaw. Ill F.3d 152, 167{D.C. Cir. 1997) (citatiom omitted). IfflteParlt 
Service did not reopen the issue of the ! 2% fianchise fee for reconsideration in 1996, and then 
reafSim its previous derision, there is no final egency action for dris Court to review under the 
APA. SSS S U.S.C I 702. The Parit Service aehnowledges that it reviewed the Critique 
submitted by plaintiff, but claims it considered the infomiation for the limited purpose of 
evaluating whether to recommend that the Justice Department pursue settlement of the then- 
pending litigation. While disputing the nature of the May 1 0, 1 996 meeting, plaintiff docs not 
contest defendants' assertion that the Department of Justice has sole authority to settle lawsuits 
on behalf of the United States, a,id that such settlement decisions are not reviewabie under the 
APA. Thus, the viability of plaintiff's claims depend on whether the events that transpired 
between the May 10, 1996 meeting and the July 1,1996 Douglas letter oonstimted a 

‘ Count One concerns "use of invalid statistical data without adjustments for 
faults”; Count Two concerns “invalid and unsupported adjustments to [Fort Sumter Touts] 
financial data”; Count Three concerns “failure to allow opportunity to earn a profit 
commensiBate with risks artd capital invested”; Count Four coaeerss “setting ffandtise fee based 
on impermissible objective of masimiaag revenue to the government"; and Coitw Five conemns 
“use of invalid [Park Serviee-48] without prior publication for notice and comment required by 
the [APA].” 
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reccQsiderationand subsequent rsafilnnaiics of the Paih Service's I $93 decision to raise the 
franchise fee to 12%. 

While the parties present different versions of those events, their factual disputes are not 

material to the resolution of defendants’ motion for summaiy judgment. In Sendra Cota. , our 

Court of Appeals held that it is the agency’s ehaiactteiaation that detennines whether a 

previously decided nutter has been "reopeced”: 

That die agency discusses the merits at length vdien it denies a request for 
reconsideration does not necessarily mean the agency has reopened the 
proceedings. For foraial agency adjudications, an agency order statiog only that it 
is denying reconsideration is conclusive, so long as the agency has not alte^ its 
origirul decision. Courts will not, in other words, look behind the agency’s 
formal disposition of the reconsideration request to see vdiethei the agency “in 
fact” reopened its original decision (and thus rendered a new final order). There is 
a coroliaiy to this rule. Only “when the agency has clearly stated or otherwise 
demonstrated,” that it has reopened the procee^g will the resulting agency 
decision be considered a new final order subject to judicial review under die usual 
standards. These principles of administrative law have no less force in informal 

adjudications Thus, unless the agency clearly states or indicates teat it has 

reopened the maner, its refusal of a request for reconsideration will be treated as 
simply that 

Sendra Corp. . 1 1 1 F.3d at 167 (citations omined). 

The July 1, 1996 letter from AUS.d. Douglas letter states teat “the responsible officials at 
the Park Service have recently engaged in a thorough review of tee franchise fees that were at 
issue in the above litigation . . . with a view toward potential settlemenL" Defs.’ Ex. 16 
(emphasis added). The Douglas letter contiiiues that “[ajfier due consideration of bote tee merits 
of ^laintifTs] eontentiotu and the procedural posture of tee ease, we have concluded that 
settlement would not be in the interests of tee United States.” IjL (emphasis added). An earlier 
lener from counsel for the Park Service, wrinen just one week after the May 1 0 meeting, states 
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the Setvice's imeuden » "consiaer. In csowlation wiih approon aie pfficisie of the Setanmey^ 
of Justice, the infonnation you pro-vided at the meeting"; it further states that "the National Park 
Service, because of the iitigaticn, is net -iu a eositi oa to direc tly tespeed to the eeoear na vcu ha w 
jsissi.” Letter hiom Hiaslin to Camp»a, Jr. of 5/i iB6, Pi’s B«. C at I (emphasis added). Beth 
of these letters — the I&ug!as letter explicitly, the Hawlio letter implicitly — iadicats that the 
Park Semee accepted and reviewed plaindfi’s Critique for purposes of discussing a possible 
settietnerst of plaintifTs lawsuit, rather than reopemag the 1993 decision tliat raised the Banehise 
fee to 12%. 

discussed above, plalntiiT contests the tecolkctioas of defendants’ representatives that 
agertcy counsel cleatiy indicated that the May 10 meeting was for purposes of settlement review 
ordy. However, plaintiffs evidertee at best suggests that die purpose of the May 1 0, 1 996 
meeting was ambiguous. Nowhere, either in the declarations of its officials or the 
correspondence between plaintiff and the Pari Service, has plaintiff pointed to a “clear" 
statement or demonstration, as required bv Sendra Carp. , that the Park Service reopened and 
reconsidered its decision concemisg Sse 12% Sanefaise fee, Piaintiffhas submitted evidence that 
it hslissad that the Park Service was reconsidering the 1 99 * franchise fee. But PlamtifTs 
impression that die Park Service was considersag thal infonnation for one purpose does not 
effectively challenge the Padt Service’s claims that it considered the infonnation, for another 
purpose. 

Thus, under SenCf8Coig..tiiePark Service’s 1996 actions wifli respect to the 12% 
franchise fee for the 1991 Period were not of the "final agency" variety thai would make them 
reviewable by this Court under the A? A. Plaintiff contends that the Court cannot reach Sas 
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conclusion without reviewing “the administiativt record." But plaintiffhas act established whai 
doctMjents, beyond those already ofTewd defendants in their motion to dismiss, would 
comprise the “atelaiseaiive record” of what was — viewed in the tenns most fevordtJc to 
plaiiitiff — an infonnal agency adjudication. Sss Sendra Coro. . 1 11 F.3d at 1 67. The 
correspondence fism the Service and the Department of Jostiee to pdaintiS'k suSeseat 

to esiablidt. that tl^ agency did not clearly reopen im 1993 decision on die tmx^ise fee. 
Accordingly, summary judgment is granted to defendants on Counts One 'hrough Five of the 
complaint 

B. 

Count Nine of the complaint nises a different claim; that the Park Service violmed the 
APA by failing to reconsider and reduce die franchise fee for die 1 996 Period. In contrast to the 
informal manner in wluch plaintiff attempted to achieve reconsideration of the fee for the 1 99 1 
Period, on June 1 4, 1 996 plaintiff wrote the Superintendent of the Fori Sumter National 
Monum«it and formally requested that the amount of the fianehise fee for the Contract's third 
five*year period be reconsidered, as contemplated by Section 9(e) of the Contract. Letter from 
Campsen, Jr. to Turner of 6/14/96, Pl.’s Ex. D. On August 1. 1 996, i he S-iperintendent 
responded that “we would be pleased to meet with you to discuss your proposal in relation to the 
probable value of the contract. We would propose a meeting u late September a: which our 
reflective positions would be discussed.” Letter 6cm Tucker to Campsen,*. of S/1/96, PL’s 
Ex. D. No further correspondence was sent from eidter pai^ until after commencement of this 
litigadotL 
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By )eft« of March 31,1 997, !he Park S«viea’s Acting Director expressed ais belief that 
plaintiff effectively waived its right to reeonsideratien of the fee for the 1 99d Period by failing to 
comply with the procedures for reconsideration outlined in Section 9{e) of the Contact Letter 
from Galvin to Campsen, Jr. of 3/3 1/97, PI.’s Opp. to Mot. for Sutnm. J. Ex. A « 1 . lie plain 
language of Section 9(e) supports the Park Service’s inteipretatien: 

Wifriin sixty (60) days after the end of each 5«yeaf period of frsis coanaa 
or as otherwise specsfted, at the instance of either patty hereto, the mrount and 
character of the franchise fees provided for in this section may be reconsidered. 

■Such request shall be.made in wriliiig within 60 days after the end of the 
applicable contract year but cannot be made befora the end of such year. In the 
event that die Secretary and the Concessioner cannot agree upon an adjustment of 
, the franchise fees within 1 20 dav s from the date of the requ est for renegotiation as 
made by either party, the tosition of the Concessioner mast he reduced to writing 
within 30 davs therefrom and submitted to the Secretary for a determination of 
appropriate fees .... 

Plaintiff initiated the Section 9(e) reconsideration process through its June 14, 1996 request, but 
failed to reduce its position to writing and re-submit it to the Park Service within ISO days (120 
plus 30} of that initial request. 

Plaintiff contends that it "reduced its position to writing on June 14, 1996, and that 
position has never changed." PL’s Opp. at IS. It ftirther argues that the Contract “does not say 
that the position has to be again reduced to writing and resubmitted after the 1 20 day period." jjL 
On die contrary, the language of Section 9(e) incliKies reference to two separate writings; a 
written request iniriating the reconsideration process, god a written summaiy of the 
concessiaiK's position to be submitted sometime after 120 days, but no more than 150 days after 
original request, assuming that the parties do not resolve the issue earlier. 
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Because plaintifreid act submit its request for leccnsidetation of tbe 1 996 Period 
fraoehist fee in aecoidanee witii SectioB 9(e), the Farit Service cannot be said to have denied its 
request. Hence, there is no “final agency action" subject to review uadrar tire APA; aimiaaiy 
judgment is thetafbte gnated to defendants on Count Nine. 


IV. 

The Order of November 4, 1997 dismissed Counts Sin, Seven, Eight, Tea, Eleven, and 
Twelve of the complaint “for leasmts explained in a Menmandum to be ffled." Th^ reasons 
axe outlined below. 

A. 

Counts Six and Twelve seem to inv^e the Administrative Procedure Act by alleging 
“arbitrary and capricious" conduct on the pan of the Parit Service. In Count Six, platntrfT alleges 
that “[tjfae threats made by [the Parle Service] to terminate [plaintiffs} 1986 Contract are 
arbitrary, capricious, iltegal and ui\justified so long as [plaintifi] is pursuing its rights of review 
and appeal" But such "threats” do not constitute leviewable final agency action under the APA, 
nor are they alleged to violate any statutes or regulations. Funher, in light of tire Fouitb Grcuh's 
ruling that it had the authority to tnetease the fianehise fee to 12%, the Paric Service had eveiy 
right to demand apjxopriate payment under the Contract. 

Plaintiff asserts in Count Twelve that the Parit Service "should" waive iinet»t, pen^es. 
and costs when requests for reconsideiation or le^ew are pending, or "ndren it is against equity 
and good c<msct»ree to inqxise such burdens and net in the intoiests of the United Stss." Hus 
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count also fails to aUege dial dw Paris Service violated any specific statutory leqidrement when it 
refiiscd to waive sacii costs. 

For the ibregoing reasons. Counts Six and Twelve are dismissed under Fed. R. Civ. P. 

1 3(bX6)fw failure to state a claim upon udiieil relief can he granted. See Kriteice v. Wniiams- 
490 U.S. 3 1 9, 327 (1939) (“[Hf as a matter of law ‘it is clear that no relief could be granted under 
any set of&sis that could be proved consistent with the allegstieos,' a claim must be dismissed, 
without regard to udtedier itis based on an outlandish legal thcoty or on a dose but ultimately 
unavailing one”). 

B. 

Counts Seven, Eight, and Ten allege that die Park Service breached the Contract by; (1) 
thwarting plaintiff’s aileged contractual right to earn a profit (Count Seven); (2) threatening to 
termirate the Contract (Count Eighty and (3) refusing to reconsider die amoum of the fianchise 
fee for the tiurd five-year period of the Conaaet (Count Ten). 

Count Seven raises the claim that die Paric Service's "decision afier reconsideration and 
after review of [plaintiffs] new evidence to increase the fianchise fee to 12% of gross receipts" 
was a breach of the Contract’ This coum is barred by the doctrines of issue and claim 
piedusion: The Fourth Circuit has already decided that the Paric Service was contraelually 
authorized to increase the franchise fee in 1993. Fnn Sumter Tnimi IT. 65 FJd 1 324, 1332-33 

’ Count Seven alleges that the Park Service decided to “increase" the franchise fee 
in 1 996. But elsewhere in iu own cm^lilnt, plaindif alleges that the Paric Service at most 
denied its icquest for a reduedon of die foe — quite a different dung than actually ‘increasing” it 
Sen Counts One through Five, udiich refer to the Park Service's “arbitraiy end capricious denial 
of reduction upon reconsideraiien." 
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{MiCit. I99S). Untediest Aieiriois,’*Siidjii4nie«OBtbemtii8ofaBKtSoapeeiDdes& 
putits &om i«Uiig«in( Usimilaiyita ^ c»«id bsvc ben fimUy dccWed." Bilkvv.DiMimn 
ns F. Si:^. SO!, SIO (DJ}.C 1995) (Oneiie. 3.). 

In I993,p)aintiS'bidtiice3DttMtiiillis!lttoi^eiittthteaIeti!atk«iBfOiefiaDehi3cfia 
udfub^ftc safiR'lnttaiMsttw. niMTai&niaateglGdecIsoii: It chess to gne 19 
OsKi^isadmsttsdiiKde&sdBnsaitiieSeiiftCBi^ttdteicdeaat Aitcessefiieaeesf 
(hsi dedsioii. the cUstrieS conn tdhsed to eoiuider phdnOfi’i iltenative malyset, but eeniiied its 
decision » die Bhmnistndve ncotd. Afie iwtii^ its coDSsni tte Jitigitss oiiist lis-yc *^ M and 
i«i oppoAoity to present Oieir aigissesti p(i» ID Ok fleal iS«sy aetim,'' d» (Sstciet ^Hirt 
t»iie!iided that pisintiff'lud tufRdeiK netiee Md q^ommity to the financial iialy^ 
ciqpioyed [the Farit Seivies] hefore ihe ioctaased fiaoeddse Ut becaore a final agency acdsn.'' 

254-55 (D.C Cii. 1 992) rFreclusian cannot be svmded Ma^ly by offierisig evitoict in the 
second pioceeding that coitld have been admitted, tail not. in die Sist") (eptodag Chailes 

Alan Vri^ St aLBtodtettke and PmcatelviiaifiBtaBf 4426 a^ (1981)). 

- '—Huotiff argues to the fir^j^ment does Ml have ^cin^ eff«l bore beeansc 
phtoff "did nm beve « ade^ode 0($«niai9 to the Acts to Atm d» baida of to 

reconsidetatiOB iiqiMss.’' FrsORp.te MotforSimm. J. at l5. Ubisesdiisassenioiiotito 
Sooth Caitdhia Disaict Coott'sdedal of its to ^laia eettain deeumests fiorn to Faik 

Service in discovery. But pitotUThad an oppoitnalQ to Htigare these issoesi to disttiet cowl 
hcBd its motion to eon^l and nikd on it Even if to Send) Carafina district conn was snong 
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»dei^pliWifsditeoyesyiC 9 >ess— IS tildes — this CoaRin^ not icvMitiat 

dcdsionticn. Count Sevea is tashmed by tbtdoctrisetofismt and claim jirechisiai.' 

FWa(ifi*s next conncnial cla&a. iriscd in Caom Eight, duBjas dm the Padc Senica 
'hmdteddwCantiaEthg'diMiaeiy8gtetanteeitiDl996. HiiBtiffdoosswtqxe^aditt 
ptovition of the CcnrKt was bicaclMd ty die Pwk Sovies'i thnaicDcd tcnniiiation; it fixies 
eo^.dittdie MtSeniee viriated hsde^Crfiai^e^ed loiate) 'ie hargain, ioM^cet uid 
petfbnodwtCJoidnetiagaadMtb.'' Coiqilaiitif 112-13. tloless^ doty can tefixasd 
seiaesdieic in die Coittnet,vjolid 0 Bofihat duty cannot setiw II dll basis fer its Incadi. SS£ 
Wathinytei. HnientpaHwiBB v. Saad. il2 F. Sapp. t2SS, 1272-73 03.0.0. 19S3} {Lambodi. 7.) 
(boldhig that when ^aintiff states that defeuhul btcadied dK eoittiGt. but '^MMiiem dta to any 
aspect of die coEttact wiudi he bieadi^** these is BO eaasc of nedoo staiad, even taldag die 
cni^ihil in its (nest finondile ti^ and die beaadi rfeoiisael dahia gasst ba dismissed, wM> 
peuiudice, under Hide 12(bX6)). 

Pl^sRiS*a final £» bies^ coeMct, seised in Cook Tea, alleges duB tl» Fade 

Sesviee breached dK Centiaei when it *3efiis[ecQ to leconddes* the fiaadiise fbe fiv the t$M 
Period of the Coiitiaet. As oqdained above, Section 9(e} of die ContiactgovetBs requests for 
nccnti&sui«i,aiid^iniffMed»SHis^itspio«ida». TdSs^.CnatTeBniatcssiio 
tefhsenee to Seedc» 9(e}, but ehes instead tt die Park Service’s allegad duqr to “ba^ain, intcsprei 

' naindfrs^cstsdiasbeeaascitNieaiidelraptccliisiMiaretfSxotiived^ases. 
the Court sboutd not cinisii&r dicia iidieii ^diftlg d^ndasm* l^XS) taedOB, vdueb is 
intoded to lest dw sufficient' of die CMB^dat. However, because die Court acts as mippellae 
court when reviewing agency deteimiaatiMis, beeanse the ‘teire ease on review is 1 quesdeo of 
law and only a quesden of law.” and ”beeatite a court can fidly resolve loy purely legal question 
m a raodffii to dismiss, diere is no inbaent banicr to leadiing the merits at the 1 2(bXd) stage." 
Marshall County Heaidi Cart Auth. v. ShaMa 9gg F.2d 1221. 1226 (D-C. Cir, 1^3). 
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and peifotQ the {CJostract in good Fiaimi^, again, has MM to state a claiin for fanach 

of contract 

For the foregoing reasons, Counts Seven, Eght, and Tea of the Complaint are dismissed 
for Mure to state Bclaia upon whidiieliefm^ be granted. 

C. 

In Count Eleven, plaintiff idiargm defendants with dq^riving it of its |»t>peisy without 
payment of just compensation in violatioB of the Fiffit AmenctaenL Flaintiff did not raise this 
claim in connection vddt the Fourdt Circuit litigation, but it could have. Accordingly, this claim 
is barrad by the doctrines of daim and issue psednsion, ^ Baite S25 F. Sn^. at SIO, and is 
therefore dismissed for failure to state a daim upon which relief can be granted. 


An accompanying Order implements the decisions annoonced heiem. 


Oaie: 


0 UWTED STATES DISTKICT JWXffi 
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NatiOBai Park Service Mbtafcce Ib Calculating a 12% FranchUe Pee 
for Fort Sumter Tourii Inc. 

January 1999 

This is a brief highlij^t of mistakes made by the National Park Service (NPS) in increasing Fort Sumter 
Tours Inc.'s (FST) concession fhmehise fee from 4.25% to 1 2%. Ail of then errors are documented and discussed 
in detail in two docummtts entitled "Critique of the National Park Service Franchise Fee Analysis Regaling Port 
Sumter Tours. Inc., a National Park Service Concessioner*’, and "An Analysis of the Appropriate Franchise Fee 
For Fort Sumter Tours, Inc." previously delivered to NPS. 

[. Background 

Statutory law provides that the amount of franchise fees sirall be determined by consideiing the "prob^le 
value" to tlie concessioner of the particular contract privileges, which is defined as the opportunity for net profits 
in relation to gross receipts and capital invested. 

FST is a small NPS concessioner with itross concession revenue sliphtiv over S2 million per year, 
f^irsuant to a concessions contract it provides boat transportation to Fort Sumter National Monument in Charleston 
I iarbur. South Carolinu. FS'l' also engages in itoii'Cunccssiuii businesses such us dinner cruises, Imibur (ours uiitl 
chaners. in 1992. five years into it's IS year concessions contract, NPS unilaterallv increased FST's franchise lee 
from 4.25% to 12%. rouy hiv the maximum permitted under its guidelines. In calculating the franchise fee NPS 
is suppose to follow procedures set forth in NPS-48, an agency guideline. 

The stated goal of the increase was to limit the profitability of FST’s to approximately the median for 
businesses classified under SiC code 4489 in ilie Dunn & Bradstrtei huiusiry Norm (O&B). To justify the 
increase NPS generated a flawed Franchise Fee Analysis (FFA) that: 

A. In calculating profitability generated by the concession contract privileges, added net income from 
ofrier sources unrelated to the concessions contract and even assumed that a large portion of such 
other income was earned without expenses. Naturally this greatly overstated profitability earned 
from the concession privileges. 

B. Made several unfounded adjustments to FST’s financial statements; 

C. Neglected to make adjustments required by NPS-48 that would benefit FST; 

D. Used hypothetical rather than actual financial siaumtems; and, 

D. Used statistically invalid information and procedures. 

Without exception each of these actions had the effect of makinc FSTs concession appear more profitable 

than it asiuaily is- 

11. NPS's Two Step Method ofCalculatlng the Franchise Fee 

In setting the 12 % franchise fee NPS performed a two step process . Step 1 was a threshold analysis where 
NPS made adjustments to FST’s financial statements, compared Uie concession’s profitability to the D&fi data, 
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uid WRH^fiilly csislisfed « fee incRise was tydnrised uniier iB WS-48 gidMins.' In Step 2 NFS constnicted 
a liypothclical prafoniu laalysB is tirive at ilic aciiml fte incriaK. 

nr Mistakes in Step I Profitabiiily Calculations 

In answerinn the Ihresliolil Question of wlielher a fen ingeiae was authorized. NFS made two serious emus 
ti ll»6 8«y li wlculoal jaallaMaut af «« concession. uianlyilieB ivm tmiiliaJ im iiMtinta.,ilM,aiilnigiii«ia 
would have tetminaled. and no fte inewaae wnuM hate even heeii audioriaed nursuanl to WPS mMeline. NPS^S. 

A. NM laeluded SIM.DM of odtif neiwiMieession net itatome ui caiKludinp the cMeeaioii was too 
profitable . The nott-ooticmioii net tnconie ineloiM divideiid anti Merest ineonie, nd iM income from i^s 
dimer ciOlae, harbor tour and charier businesses. This atosslv overstated the orofllnbilitT of the concession hv 
taking the irralional noiilion tliil both concession and non^oneession net inco me was derived from concession 
gross leceints. and is a vlolatiim of Chapter 2d, Sectitms A and D of NPS-48. 

> NFS should have calculated Retiim on Gross Receinis for the Concession like this: 

RCXj * Aier income (concession onfyj Gross Receipu (concession only) 

• Bm It Miyite ailctilMtiil ReiHni wi Qim Rmiiiiiit.fiK ihs CtaiwiaiM lite ihte 

SOG • Nei Income (concession + setconcession) + Gross Smmpss (concessiaa onftji 

By combining net income from concession and non.ennmsiinn snuioes. hll>S ptmsiv overstated 
profitabiiily from the concesaioii coolraet orlvilegea. 

B. For 2 of the 5 pears analyzed. iffia..ilill.jM lllMf f SI.Jay MPBISB for intBIllP Bg IMiilily 
generemd from its business operations. Obviously this greaPy infiated profitability. 

!V, Mistakes in Step I Aiyuslmema to FSTs Financial StstemenB 

In additirai to the two serious mistakes in the jaay It calcuiated profitability of the soncession - while still 
addressing the Step I threshold puestion of whether a fee increasa was authorized - NFS mad e aeriou e mistakea 
in the adiusimeiiis it made In RyPs financial statements. Them adjustments increased FSTs apparent net income 
by over £2ihl,CM, decreased its assets by over {440,000 end deeitssed its epuity by over {450,000 ■ thus miking 
Kmum on Assets <KOA), Return on Epuhy (RO£i and Return on Gross Receipts (ROG) aipieer higher frian ectuaL 

A. ReeonsIltuadtyBifii**” vdwch was annttlvedhy NFS when entered imn, as a pumiiaae. NB 
assumed the »nd cost $1 miliioiimdcsiried{SO(kQOO<^d^lho<i^itlii>ewilKacPtil<Miclohe {1.3inillioii 
ai(dthecoittobea|^toaimaiely$i.4auTlioo. TUsatyustmcniiiKteasedPST'seppereatnasineoiRebyicdueing 
debisarvioe. BittNKftiled to make repuhadbalaneaabeetiaereasaa to FST*! assets and apuhy to aecouatfrir 
the asnimed purchase, which would have worked to FST*a benefit by reducing ROA and ROE 


The nioiBitres used fe profitabiiily were Return mi Assris (ROA Hm liKome '<■ Assefsjr Return on 
Spotty <ROE • Net Inisiae E^p!} and Retum on Oross receipts (ROO “ Net Ineonie * Qrass Receipts), 
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B. flctolBl,i3i9.iM bKESTi WWB; witt a° aiplantlliMi or iutotty. By reducing Bjuily iMs 
sdjustmau tncreared FSFs ROE. 

C. Deduelial i lSi.Mll cf ailiHif nlaria on Ihe baih of « nuiiafeallv invciid mmbIc af only. 10 
mMenillfcd ctuti Minted I'kb KytnmnKwu nude even (tagh FSI's onker abrlee were ictnally wIM lire 
renge comideied ncceimble by I4FS4S, It mcreesed t|>paient proflteMlity inflating net income. 

D. Failed to make teouired adiiBnnenls for FSfa fully depreciated assets and bw Inter est eimense. 
Utete adjintmentt, regaired by Eehiblt 3 of NPS4S, would have beneflled FST by Increasing useis and 
decieisiig iietinciMe,thmbyied«ciiigFSFsROA. 

V. NFS Used a Hypolhidical Balance 9ieet in the Step 2 PreromwAnaljnii! 

Having made mioiia misttkea in die Kep I threshold questioa of whether a fee increase would be 
authorized, NFS proceeded to Step 2 where it maile nuttier ntiatakes in setting the actual the Increase. In 
constm^ing a Hypothetical profonni and concluding FST ccold support a ! 2% fee, NFS used a fietidoys baianee 
ittajlitl aiiiiBled aiiiiiy.avg SlAntlliianiriiiKth lSM0.61ia.iii: wuily.,iiiid, S5i)fi.88fl.oCdeld. Theef&ctwnato 
tignlRanflyhBteaseFST'sapiarewiOTft^ility.andertoiieoosljctmdudeFSTcouldstippoita nwflmichise 
fee. 


VI. SlallslicallnviilltlUyofNi*S‘sU*oriiRliisltyU8la 

Boiit In step I and srep 2, NFS used data nore iNttil and e-Robeit MoirM Assoctaies (KMA) publication 
to set ^fitabliity taigeis and reduce officer salaries, PwbtetB with die OTS’s use of the data htelu*: 

• The useofnon-ramlomsimplei; 

• Small sample siier, 

• TheuseofdiMdiittsiiolaubjecttoiMtisticalveiidityleaiiiig; 

• Wide fhretuatlons hi die ibtt toed; 

• Dliieprd of piWIsliea’ watnlngs diet Ihe used wm iladitically imrellable’; 

’ WMe vaiietiois in the brnhiess Ogles clissiliedinubr the SIC code used; and, 

• Lack of ttendardizel accounting methods in compiling the data. 

lUt. FTofessm StatlSira at Ihe CMIege of Omilesiai and Vhghia ConmonweaMi Unlventty 
concluded IWs m^isfe *vlelate tadamentei principles ofmttisilcs, and cansdtutea misuse oftfie data." Also, 
nh8.WrS^IHtMB!ita«V ■ . ^ ii.smiatleailv invilM. and no ccHfidence whatsoever may reasmahiv be placed In 
iBjWMMmn:, 


%sbm Moisia Assochtta mined itt hihinRitioih *% not leleiited by ny nmdom or Mittically 
reHaMemedioir. IMhBwniMdil,*iloeeaat.tiide<»ddi«>i...guanateearwenamdKcoiTecliKss, 
cempletetas orcoifentaeis rfth® hlbmiatlon". 
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VI I. Conclusion 

A. As demonstrated above, il'NfS had not iinoosed the ficiion lhai b oth toncession and eon- 
amcesaion net imitiitie was derivel ftoai concessioiioDeraliaiSL it would lave concluded in Step I of the frandiise 
Fee Analysis that no fee increase was authorized. 

B. C'lroaim! iiisi two uf M*ii's mist bialani emits in itt Slcn 2 nroromia iinalvsis dcnmnsirales the 
s«mam25it ftawhisg ftt is aiitt[i>8ridm«atiliiig.a.ilw a'i nviaineilmlfllaEf. ifthe NFS had (i) used fst's 

bai»iee sbeet as the sorting point rsther si»n a ftcihie^is one. (2) ac^ntol for the 

-bosi ksM it zuconstitu!^ bs b piachase, Its ovm methodology would have osnctetkd ti» eclaing 4.25H ftimcbtse 
fee is appropriate. 
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Franchise Fee Analysis Fort Sumter Tours, Inc. 

Fort Sumter Tours, Inc. provides ferry service to Ft. Sumter from 
downtoun Charleston Harbor and from Patriots Point Naval Museum in 
Ht. Pleasant. The service is authorized pursuant to a 15 year 
contract which also provides for the sale of limited refreshments 
and souvenirs. The current franchise fee is 4.25 percent of gross 
receipts and is required to be reconsidered between June 13 , ISSl 
and July 12, 1331. The concessioner was notified by letter of June 
2Q, 1991, of the intent of the NPS to reconsider the franchise fee. 

In addition to concession activities, Fort Sumter Tours, Inc. , is 
the general partner in a limited peurtnership which leases the 
vessel "Spirit of Charleston" to the concession for use in 
providing ferry service to the Monument. This boat is also used by 
Fort Sumter Tours, Inc., for charter and dinner cruise operations 
in the Charleston Harbor ("outside" operations) which are not part 
of the concession activities. This dual use of the vessel requires 
prorations of various operating, administrative, and fixed expanses 
in order to Isolate the financial results of the concession. 

The first three pages of the attached worksheets present a summary 
of the activity and results reported by the concessioner for the 
years 1986 through 1990, the first 5 years of the contract. The 
balance sheet summary on page 1 reflects the entire corporation 
and, thus, includes the assets and related equity and liabilities 
for the "outside" activities. The income statement on page 2 has 
been modified to reflect, as far as possible, the concession 
results. As such, the results from the "outside* operations are 
included as Other Income in the years 1987 through 1990. 
Unfortunately, the concessioner only prorated direct expenses in 
1936 and so the summary for that year includes the administrative 
and fixed expense portions of the "outside” operations. 

It should be noted that the concession portion has reported a loss 
over the S years studied while the "outside" operations have been 
very profitable. Upon review, the eonceseioner 's prorations do not 
appear to adequately reflect the proper brealcdown of expenses 
between concession and non-concession operations. However, tor the 
purposes of this preliminary analysis and subject to further 
discussions with the concessioner, we have decided to accept the 
prorations as presented, 

Hhlle adjustments were not made to prorations per se, other 
adjustments were made to more properly reflect the probable value 
of the aatherizatlen. The large officer salaries reported by the 
Fort Sumter Tours, Inc., which have been prorated 8S percent to the 
concession portion of the operation, has reaulted in a significant 
adverse impact on profitability. For inatanca, in recent years, 
the president has taken a salary of roughly $200,000 even though it 
is understood his day-to-day activity Is limited. As a result, 
this analysis limits officer salaries to 10 percent of gross 
receipts, apprsxiaaitBly the median of the water transportation 
industry reported by Robert Morris for 1989, in its 1990 Annual 
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statement Studies . The adjustments are presented on page 5 of the 
attachments-. 

Another series of adjustments have been made concerning the lease 
of the newest boat from the limited partnership, brought into 
service in 1986. Tbs lease is not an arms length transaction and 
has resulted in lower aamings than would have occurred under an 
outright purchase of the boat. For the purposes of this analysis, 
the lease payments have been eliminated in favor of a capital 
expenditure of $1 million in 1986 with a straight line depreciation 
over 18 years, the estimated life of the boat. Debt of $600,000 is 
assumed to have been undertalcen to finance the purchase. 

As a result of these adjustments, the profitability of the ferry 
service is such that a franchise fee of 12 percent, roughly the 
aaxlminB under our guidelines, would still allow a profit in excess 
of the median returns for the water transportation industry (SIC 
4489] raported by Dun ( Bradstreet in its Industry Homs for the 
years 1985 through 1989. Aa such, the tee of 12 percent represents 
the probablB value of the authorization. Paga 6 shews tha rasults 
of various franchise fees on the adjusted returns of the 
concessioner. 

In order to take a closer look at this conclusion, a separate 
presentation has baen praparad which prasants tha rasults of each 
of tha first 5 years of oparation, as adjustad, and a projection of 
tha remaining 10 years under the 12 percent fee. Altbough the 
analysis found it naeaasary for tha eoncessionar to borrow only 
$500,000 in 1986 for the boat, no other adjustment to the equity 
was ettemptad. As such, the equity represents essentially all of 
the investment in the bueinees et the end of the eontrect as the 
debt would have baen paid off in 10 years. Tha profits and 
dividends for both tha remaining 10 years and over the entire 
contract support ths 12 parcant faa. The internal rata of return 
(IBR) reflecting the dividends paid as ecmpared to tha original 
equity investment calculatce to- 19.5 parcant. 

Please note that the 1986 income statement has bean raworkad to 
take the same proratlona uead by the concessioner in later years. 
The balance sheet reflects the fact that tha older boats are 
essentially depreciated and eliminates such of the cash carried on 
tha books by allowing distributions to tha owners. As discussed 
above, only officer salaries of 10 percent of gross ware allowed. 
Although a strict analysis might have required a proration of the 
assets betwasn ths concession and "outside" operations, that is not 
raflactad hers. This has the effect of understating tha return on 
assets and equity. 

As an alternative to a 12 percent fee, a combination of higher fee 
and lower visitor rates should be investigated. This would serve 
the visiting public better as tbs CMparability analysis of a 
transportation service is always somswbat uneartain. In any avent, 
diseuBsioTi* with the concessioner need to occur concerning their 
aeeottatinf praetiess and the assu^tiona in this analysis. 
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Fort suBtar Tours, Ine. 


Frsfotas AMlysis 


Including: 

Sunsry shsMt ot sjqpaetad rMUlta of antiz* IS yaar wntraet 
FreTom aasuaptiona ter tba yaan istl threu^ 3000 
Freteraa ineeaa a balaaea tiiaata wltb partinant avaragaa 
Assnaad dapraelatien stiMdula 
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Ta> AMoeiaCa eiraecor, epaiwtiona, meo 


final: Raglonal aizaecsr, Soutbaaat llaglsn 

Subjaet: frajiBhiaa faa nacanaidaraUan, fort Suatar tear*, Inc. 

fursiumt es tha Dlraccar't aaaecandia of Aufsst 27, »a hava 
coviomd ta>a financial analyala fop ftanekiaa faa raconaWaration 
for fere Smear Teara, Ine., and as raqaascad, effar oar esansnes.' 
Incidantally, Fore Suaear Tours, lae. , was eeelflad by laeear , 
sf Jans 20 of our Ineane eo raeemldar tha fmnehiaa faaa. 

First, ttm malyala ta in aeror by Indisaeiny that eha eeiporaeicn 
'parataa a raseaurane adjaeane to eba doefc. Aceoally, tba ucasal 
,pirie of Charlaseon of fan dlanar exoisas in Cbarloaeon laxbor, 
and all food is saearad by an ouealda Indapondant taseaurane. 

Tba Diraeeor's saaerandm Indieaead ehae tha proxaeiona did sot 
appear to ada^iataly xaflact eha prepor brsabdowa of tbs axpansas 
baeuaan tha eencaaslea and neneoneaaaioa oparaeions. Ona of eha 
Eoae usod and aeeapeabla aaenoda of pxeraeing is baaad on xovonuas. 
If wa daduce tha eoae of salas indieaead far tba nonconcasaion 
sparaeiens with tba praauapeion Cbae thasa eoaea ara for tha 
aiesida eataring, tha eaaalning ravanaaa braak down ineo roaqlUy 
a ratio of Ji2 eoneaaaion to noncaneaasloa. Tha aceouneane's 
ceanants accoapanyinq tha annual financial raporta sinea l»i7 
indlcsea that this raeie is uaad for offiea axpansas (salariaa, 
•uppliaa and tolapbena). A 7:3 ratio is used for beat laasa 
faaa, fual, ropairs, and aaintonanea. Ha vara advisad that 
this racio vaa dsvslopsd usinq aitbar tha runninq tiaas of the 
''aasal or tba nuabar of paasanqars sarvod. Other axpansas ara 
ebarqad dlraetly vitb eha axeapeion of officar salariaa with 
as paecont ebarqad to eha eoneaaaian eparstlon, and aceouatants' 
laas which ara squally dividad. As no objaetiens bad baaa 
raisad aqainst thasa allocations, and as va insistad that tbs 
esneasaionsr dovalop a basis for allBcaelTiq axpansas whieb 
:ould not ba spaeifieally Idsntifiad with aithar oparaeloa, wa 
" >0 net taken any axcaptian ta thaa. Ha would valcaas any 
- qqestisns for ravisions. 
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The finBacial saBlysis iadicates that thesa allocatioBS hava 
caused a distortion e£ the concession prefitabiiity in favor of 
the Donceaeassion. Ve suggest that the opposite is true, k 
cursory review of the annual reports would indicate the ixpact 
of Buzricane Hugo in 1989. In the last full year before Hugs, 

'^B csacesBion and nraiesncession revenues were prasticeily 
even, whereas in 1990 the nonconceseion revenues smseded the 
eoneession toy 2.4 percent. Shat differ«tee reflects a dollar 
aaount in txeesa of $100,000. The 1989 report estisates that 
boat paaeangar ravanues of $155,000 were lost for that year 
alone due to the closing of Fort Suatar fees Septssber 29 to 
Hovestoar 2. He also note that ths adsinistrative ovsrhead 
allosetions for 1989 and 1990, except for officers' salaries, 
show Qist 56 pereant and 52 percent of tbeee expenses ware 
absortoad toy the soneoReMsian. 

The analysis indicates that the ■unsupported'' cost of the new 
heat. Spirit of Charleston, was approxiBBtely SI Billion. To 
an extant ttis iaplicetion Is true. The cost of the vessel was 
originally eatlseted at $ 1 , 000 , 000 . The annual financial 
reports indieata tiiat the induetrial developaent revenue note 
which ia carried on the hooka of rort suBter Tours, Inc., as a 
contingent liehility, had an original obligation of $1.3 Billion 
which le to he ratind annually in agnal aseuata evar a 10 -yaar 
period. This atrongly suggesta to ua that the cost of the 
vessel was in all probability in axeaes of $1.3 Billion. 

In ragnard to the laaae fee which has averaged *ovar - $250 , OOS s 
year, ■ and the is-yaer aetiaeoed depraeietion of e pncchasad 
boat, we euggeat that the laaae fas is reasonable and the 
asBuaed deprsciation s^edule Is not. kssuaing a eeet of $1.3 
Billion, at lO-percant interest, e repaysant sehedula of ID 
years, end using lo-yaar straight line depreciation, our 
e oap uter sodsl, a copy of which ia anclesad far your convenience, 
indicates a aonthly peyeant of $17, 179. $4, or $206,156 annually, 
and $130,000 in annual depreciation. Perhaps the preparer hes 
Bccasa to acre currant Infomation, but the last IBS eehedulas 
we saw for cOBaareial boats indicated 7 years for depreciation, 
not the 18 suggested in the analysis, nor the 10 used in our 
review. This would aake the dlfferanca even greater. 

As aueh, we are not in a position to eoBBant on the adjustnents 
Indicated for veaeel rent, depreciation, iatarast, equity, assets, 
or officer salariaa, until the foregoing basic factors are 
conaidared. We do suggest that the anelyels be revised to 
reflect these conditions, and that it be eora earatully reviewed 
with aore attention to the aitnual finaneial r epo r t s end paccieulsrly 
to the accountant's notes end eoBBants. While the reports eay 
he eoBplieatad by including noneoncasston cssults, since 1967 
the reports have been subaitted ia such a manner that separata 
analyses can easily ha sede if desired. 
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3 

kXae, •• «r» not ia a poaltioa ta easaane aa tba 'faa prepasad 
aa H8 da aot bava aeeaaa ta tba induatry ataadazda asad for 
eaapariaan puzpasas as tba last data aada availabla ta os was 
applleabla ta ISIS. 

as a fiaia iaaaa, m aaza saatiaza that raduead cataa aara aa 
altazaativa ta laesaasad tsaaebiaa Caas. 
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accordance with the law 13 

(7) If the NPS had not hnproperiymanipiiliwdFSrsfinsneUl data or made assumptions 

in hs FFA that have no bnis in ^ the very methoddogy employed in the FFA 
would have ihowB tint the preient 4^H fianehiie fise should result in profits that 
&liweD within rite quattileliima the NPS is linmg for 13 
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L EXECCnVE SUMMARY 

Fort Sumter Tours, Inc. (“FST’) is s concessioner svith the National Park Service (“NPS") 
that opetatra boats to Fort Sunser in Cisarieston Harbor, South Caroliia, where the Civil War began 
Fort Sumter is a part of Fort Stimte NatioiBl Monument (“FSNM^, and FST operates it concession- 
related activities pursuant to a fifteen year concessions contraa that expires in 2000. In March of 
1992 the NPS notified FST that it was unilaterally increasing its 4,25% franchise fee to 12%, 
approximately the hi^«t fise pennissible for FST’s category of buaness. The fee increase was 
retroactive to June 14, 1991, the beginning of the sixth year of the contract. The total principal 
amount of the 12% fiandrise fee fisr the period June 14, 1991, through December 31, 1995, is 
$1,069,693. T^e piindpsd tfifSewsce between that amount and the 4.25% fee FST has been paying 
fin- the same fime penod is $687,840. The total payment FST will have to make if the NFS prevails 
will be spproximately $800,000 with interest. This is no insignificant sum for a small fiumly operated 
concession that had an av^age net income of only $73,000 from its concession for the five year 
period ending December 31, 1994. 

"niis uaSatetal fiancMse fee increase is one of many the NPS has pursued since 1987 when 
it reversed its longstanding interpretation of the Concessions Policy Act, 16 U.S.C. |§ 20 to 20g 
the statute autheaiaiag and governing concesrions operations in the Parks, arrd announced 
through an internal agency guideline that it had the authority to unilaterally increase franchise fees 
during the terat of concessions contracts. FST challenged the NFS’s newly claimed authority on 
several grounds in fisderal court. At this time the litigation remains ongoing. 


The NPS arrived tt the 12 % fee through the preparation of a document entitled. Franchise 
Fee Analysis: Fort Sumter Tours, tac., Fort Sumter National Monument, National Park Service, 
CoiKS^ns Mviaion, Finance Branch, Feteuaiy 1992 CTFA"). tottoFFAfiie NPS calculated FSFs 
average finsBCMlststenaent account b a l a nces and average net income fig the five year pgiod, 1986- 
1990 (the average net income figure ia bereiiiafier referred to as “ANT’). It then applied several 
»|ustmems to fids ANI figure to arrive at an adjusted AM (“At^usted ANn. The Adjmted ANI was 
then utiSred , along wWi the average financial statemem account balances, in the calculation of FST’s 
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adjusted proStainlity to conclude FST was too profitable and should have its fianchise fee inaeased. 
After applyii^ sevoal fianchise fee rates to FST’s Adjusted ANl, the NFS setded upon a 12% rate - 
the hipest it had considered. The NFS then prepared a proforma depicting FST’s expected financial 
petfttrnuoce with the 12% rate and compared these proforma returns with a quaitile presentation of 
financial statemem and retuni measures for samples of businesses classified by Standard Industrud 
Classification (“SICT) code as reported by the Dunn & Bradstreet pubticafion. Industry Norm 
CD&B Industry Normf^. Acconfing to NPS-48, an internal agency gtaddine, the express purpose 
of this procedure is to set finnchise fees at a level so as to limit FST’s profitability to approximately 
the median for the industiy in which it is a participant. 

The purpose of this Critique of the National Park Service’ s Franchise Fee Anah^is Regarding 
Fort Sumter Tours, Inc., a National Park Service Concessioner (“FFA Critique”) is to bring to light 
the deficiencies of the FFA, and in doing so to show that the imposition of a 12% franchise fee on 
FST is an arbitmy and capricious abuse of agency discretion that is not in conformity with the CPA. 
The final pordcm of tiis critique ^ws that if onfy a handful oftheFFA’sraost egre^ous deficiencies 
are corrected, a ptofomm eitqsloying the exact same methodology found in the FFA profoima (TFA 
Profoima”) demonstrates that a 12% fianchise fee is devastating to FST’s financi^ viabOiSy, and the 
currect 4.25% fee resuha in profitability measures in the second and middle of tiie third quarales of 
the D&B Stuhtstry Norms data, the precise range the NPS is aiming for in setting FST’s fianchise fee. 
Among the specific adjustments the NPS made in the FFA to FST’s actual financial statement figures 
are the following: 

(i) The lease of the vessd “Spirit of Charleston” by FST in 1986 was 
reconstituted as a purchase <“SOC Reconstitution”). This resulted in FST’s 
net income being adjusted upward by over $70,000. This reconstitution was 
imposed by the NPS even though FST had solicited and received NPS 
approval of the form of ownership of the vessel and the lease agreement as 
required by ha contract. The SOC Reconstitution was not fully accounted for, 
however. The NPS fiuled to make balance sheet entries mandated by 
Gmierally Accepted Accounting Principles (“GAAP”) that would have 
benefited FST by making its assets and equity highe’, and therefore its 
profitabiBty lower. The NPS also used sarclase price and dd)t figures for the 
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vessel of SI nallioo sad SSOO,000, respectively, w*en it ectuiUy knew the 
debt to be SI.3 millian and the purchase price to be higher than that (the 
ictiul purchase price was over Sl,4 million). 

(it) Over $160,000 of FST’t ofBcets salaries were disallowed on the basis of the 

nietSan i^cen’ sMes is a nonrandom sut^e of ten businesses retorted in 

the Robert Morris and Associate pubEotion, 1990 Amual Statement Studies 
(“RMA Statement Studief^. Although FST was above the median of the 
sample, its actual ofBcers’ salaries, were squarely in the middle of the third 
quaitilerepmted by the Statement Stupes. Although 14FS-48 msmicts 
ti» NFS to sise “caition" when adjusting ofSeers’ saIaries,theNPS tailed to 
inquire into FSTs opetitiona] shuttion that would explain its salaiy level. 

discustion of salaries thus tirt actually tim thresbold issue which is 

that the data tfae NFS idied upon in this ai^ustment was statistically invalid 
because of the nonrandom nature of the sample, the small sample size, the 
unverifed aslme <S the dsta, the criticism of the data by hs publisher, and the 
overly bro^ deSniticHi parameters of tbe SIC code(s) employed. 

(iii) Over $330,000 of FST’s equity was assumed away to reriect the median 
equity reported in the D&B Industry Norms, which islO%ofassets. In this 
a^ustmect tfae NFS fidled to consideT the relatively low level of ddtt carried 
by FST as asmiet e d in NPS-48. It also finled to fitaor in tfae impact tfae SOC 
Reconstitution should have had on FST’s asset balance as alluded to above. 

As in the ose of the SNIA Statement Studies data, the D&B Industry Norms 
data upon wUdh tUa adjustment was predicated is statistically invalid for 
slnular reasons. 

These and other adiii«!tmeiit!i to FSr s xetial financial statements had the effect of increasine 

its apparent ANl by S233.000 and undefstaring its assets and equity, thus maldiie FST appear vastly 

more profitable than it actiiaav wns Tins inflated profitability arises because profitability is measured 
in the FFA by return on assets, return on eqtuty and return on gross. The higher its gross income, or 
the lower its assets or eqtuty, tfae more profitable FST appears. 


Once these adjustments of questionable credulity were made to FST’s actual financial 
statements, tbe NFS proceeded to commit additional material enois in the estabhshment of the 12% 
fianchise fee. In conduiEng that FST wu too profitable and should have its fitmchise fee raised, the 
NFS included over $193,000 of average timuai net income that was not derived fi'om operations 
under hs i»iicessioB cootRCt. but rather from I^’s non-concession activiti« wlar^ h operttes 


3 



162 


outside the scope of its contract pttvileges. These include dinner anises, charteis and harbor tours 
that do not stop at FSNM. The NFS also failed to take into account FST*s state and federal income 
tax liability resulting from its operations simply because it had made an election to be taxed as an S 
corporation. 

The NFS gave no consideration to FST’s low debt structure, its fully depreciated assets, its 
impeccable operational reports, and its operational efficiencies in setting the franchise fee as required 
by NPS-d8. It also filled to conduct a fidd study of FST’s operation wfaidi NPS-48 considers to be 
“especially imponant in judging management performance”. 

In the devdopmestt of the FFA Pro&rraa, end in the calculation of FST’s anticipated 
profitability under the 12% fee, the NFS utilized book value for FST’s assets which severely 
understates users and equity in a mature company like FST with fully depredated assets, and thereby 
ardfidaHy mflated FST’s i^jparent return on assets and return on equity. The NFS also ignored FST’s 
historical growth rale for gross receipts in its FFA Proforma projections, and ignored FST’s actual 
financial coatfition as file appropriate starting point for its FFA Proforma. This is one of the most 
bizarre aspects to the FFA. Rather than use FST’s actual auditol 1990 balance sheet which had been 
reported to the NFS, in the FFA Proforma the NFS imposed a fictitious balance sheet that assumof 
away $600,000 of equity, $1.6 million of assets, and almost $540,000 of debt that FST’s real 1990 
balance shed would have shown once the SOC Reconstitution was properly accounted for. This of 
course had the efiect of overstafing FST’s return on assets and return on equity. 

Addendum A to tins cittique demonstrates that if the actual purchase price and debt level for 
the vessel "Spirit of Cbafieston”( winch information the NFS was cognizant of when it formulated 
the FFA) is utilized in the SOC Reconstitution, and if the SOC Reconstitution is accounted for 
conastent with GAAP, using the e»ct same methodology employed by the NFS in its FFA Profbima, 
produces paltry cumulative retutns with a 12% franchise fee. For example, return on equity is only 
1.25%, about l^fii of vAaX one can earn on US Treasury obligations. Addendum B, on the other 
hand fixiws that with the same assumptioiis, the 4.25% franchise fee produces two teturo measures 
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in tii« second quartile, and one in tin middie of tbe third, indieatiog that a 4.25% franchise fee is 
si^nt^riate scconhi^to die NFS’s e«m sandards. Tliese r^ts are dieted is tahniar and graphic 
form in Addentet C. Addariam D ^ws Sisai s 12 % frasdise fee in 199i * J994, when applied 
to FST’s actual aanbere, ■sradd gemtm negative cash flows, whereas a 4.25% fee genoates some 
amative and sonte posidve, albcil nmginal cash Sows. I%ally, Addendum E shows that if FST has 
to pay the 12% ttaaSse fis » «wfs. k wffl be stiipped ofaB of ks liquid assm and have to borrow 
apptojdniately $139, COO to nsdt® ft through its slow season, that is not the worst of it, however, 
heeause addendum D shows that startiag with this $139,000 deficit, FST can only ejtpeci negative 
saamd cash Sows. 

FST’s shntion wca^ be betfo' if ft could simply refuse to accept the 12% fiancMse fee and 
close down ks eonowaoD operation. Alfliough such a course would be painfiU, fbr it means walking 
sway fejtn what has been heretofore a ffteasur^Ie business that ntembess of the Casmpsea ftmUy have 
sunk their o^kij, lives and raaeets into, ft is better than the alternative of paying $800,000 to the 
NPS snd then ofwadng s£ a less for foe remainder of foe contract term. Unfortunatdy, the prarfous 
coarse is not an option because ft would place FST in default of its contract. The NFS has assumed 
foe anuat^ posftion of being able to imilsteiaHy increase flanchise fees on its coneessioBers to the 
point where they operate at a loss, really at any time according to foe interpretation of the CPA it 
advances, and then be able to force the insolvent conct^oners to continue to operate at a loss until 
their contract tenn oqnres. A mote one-sided and ursconsramable anangement is difficult to imagine. 

Throughout this critique there are demonstrations of how the NFS violates the CPA to its 
FFA wWch are too numerau and eon^lex to express to this Executive Summary, so they are left for 
foe body t € the dooimeat. The author 0 ®&n his apologies for the length and somewhat terteieal and 
deiibtsste nature of the docoraent, but there was stoapiy ia> other way to dispense with the 
deficiencies in the FFA. 1 commend the body of this FFA Critique for your investigation. I am 
convinced that an objective and reasoned exanatoation of the infonnatiors eostained bermrs wSt 
impress jqxmthsraada-tbesgusiioefiJEng upon FST, and foe need to reform t^ NFS fiBidtise fee 
determnation paaoess. 
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n. mTRODUcnoN am> factual backgrow© 

For Sumia, where the CM War began, is iocated on an island in ClmiestQi! Harbor, South 
Carohns. It is administwed by the Nationai Park Service (“NPS") as pm of Fort Sumter National 
Mosumest (“FSNM"). Fort Sumter Tours, Inc. (“FST”> is a privately held ftmiy corporation that 
has provided public boa: transportation to Fort Sumter and operated a giA shop on the Fort pursuant 
to four concessions contracts with the NPS. The initisl contract was entered into on July 13, 1961, 
when the NPS sdected FST out of five competing proposals. Throu^out tfiis long rdaSionsKp FST 
has been an exemplary concessioner, consistently receiving the highest possible annual opoatioiai 
evaluations, and building a cordial and eficient working relationship with the local NPS officials 
administering FSNM. 

The NPS mauitains FSNM and a suitable dock there, and the contraa requires FST, at its 
expense, to operate and maintain two mainland docking facilities, and to provide the required 
passenger vessels, operatiag personnel, and other things necessary to accommodate visitation to 
FSNM. The eonaact ^mss to the NPS strict control over FST’s operation, including the right to set 
FST’s schedule and approve its rates. FST in turn pays the NPS a Sanchise fee expressed as a flat fee 
plus a percentage of gross receipts. 

The present contract was eotered into on June 13,1 986, for a term of fifteen years. At the 
tune the present contract was entered into, FST had two and one-half years remainiog on the then 
odsting ten year contract. As an inducement to construct a second docking fecility at Patriots Point 
Naval and Mariliine Museum on Charieston Harbor at a cost of over S350,000, and to con^iuct a 
new vessel for the canying of passengers to FSNM at a cost of over S1.4 imDion, the NPS, after 
publication of required notices in the Federal Register and the solichation of competitive bids, 
cantded fterettaiadertrfFSTa tea year contract and Btteied into the present contract with a Slei® 
yeartam. 
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Section 9(aK2) of the present contract calls for FST to pay a flat fee plus 4.25% of gross 
receipts as a fiancfaise fee for the entile fifteen year term. (AdniinistTative Record, Tab A) (hereinafter 
the Administrative Record is cited as “A.R.”). Section 9(e) provides for reconsideration of the fee 
every five years. In a letter dated June 20, 1991, five years into the fifteen year contract, the NPS 
Southeast Regional Director nofified FST that h was considering a renegotiation of the fianchise fee 
(A.R., Tab C). The NPS prepared a Franchise Fee Analysis dated Fdtruary 27, 1992 (“FFA"). 
wherein it concluded that it would impose a 12% franchise fee. (A.R., Tab G). FST was advised of 
the NFS’s fee detennination by letto' dated March 16, 1992. (A.R.,TabH). FST objected to the 12”ri 
figure by a letter dated March 24, 1992. (AR., Tab I) 

In the FFA, the NPS calculated average net income (“ANT’) and average balance sheet and 
mcome statement figures based upon FST’s financial repons for the years 1986 - 1990. It then 
applied adjustments to these average figures to arrive at adjusted AMI (“Adjusted ANT') by limiting 
officers’ salaries to 10% of gross recdpts, reconsfituting the lease of the passenger vessel “Spirit of 
Charleston’’ as a purchase (“SOC Reconsfitiition”), and assuming away almost S350,000 of FST’s 
equity. The limitafron of offieets’ salaries to 10% of gross receipts was based upon information 
reported in the publication by Robert Morris and Associates, J990 Amntal Statement Studies (“RidA 
Statement Studied^. Once these at^ustments were made, Return on Assets (“ROA”), Return on 
Equity (“ROE”), and Return on Gross Receipts (“ROG”) calculations were applied to the adjusted 
average balance sheet and income statement figures at various fianchise fee rates (ROA, ROE and 
ROG are hereafter collectively referred to as “Profitability Measures”). The Profitability Measures 
at the various fianclnse fi» rates were fiten compared to Profitab’ility Measures repotted in the Dunn 
& Bradstreet publicarion, industry Norms (“D&B Industry Normf^ for a sample of businesses 
reporting to Dntm & Bradstreet under a combisatioD of the four digit SIC code 4439, Water 
Passenger Transpoitatioii, Not Elsewhere Classified, and another SIC code that is unlcnawn.' The 


' “SIC” is an acronym for Standard Industrial Classification, and is “the statistical 
classification standard underlying all estabiishment'based Federal economic statistics classified by 
miarxsy" Sumdard Industrial ClasNJitxieoaMarnial, /?S7, Executive Office of the President, Office 
of Management and Budget, National Technical Infonnation Service, Springfield, VA, Preffice. In 
essence, the SIC classificarion system is an attempt to define and categoria various industries 
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express purpose of this compBrison was to sst £ fransdiise &e nte so as to FST’s profits to 
iqjproniistsiytbemacSsnrqiottedmtheZT&SiniitsayiVonRS. Oneethe 12%fia!idu$efbewssthta 
set, proforma baiance sheets, iaootne statements and Profitabilhy Measure fis' I9S&-20OQ were then 
ptojested, sod the lesultiitg oitnuiative PtofitsbiCty Measures again oonqmred to the D&B Imkisiry 
Norms PtoStaiKiity Msaaires to assure that the projected returns of FST approximated the median 
returns reported in the D&B Imhsiry Norms. Having ^tisSed itself that the 12% fee would. 
«»ordiiig to its calculations, thus Smut FST’s profits, the NFS settled upon the 12% fraiKhiss fee. 
This unilatetBJ inaeaie in the Saachise fee by the NFS, five years into the fifteen year contract, 
constinited ahnoit a threefold increase in the fi-anchise fee 

After receiving notification of the unilsteral increase to 12%, FSI made two Freedom of 
Infonraaon Act (“FOIA”) requests upon the NFS under 5 U.S,C. § 552, soliciting information 
penaining to the ftancHse fee increase, the FFA, and the publications the NFS predicated its FFA 
upon, namely, D&B Irdustry Norsas and RX'IA Suneimnt Studies. (A.R., Tabs K and M). Infertnatibn 
r^arding D&B InB&iy Norms and BMA Statement Studies was denied, along with infbmiation the 
NFS dassfiei as “icaeraal pre-dedsional documents” (A.R-, TabN). By leners dated July !7, 1992, 
and September 17,1992, legal counsel for FST informed the NFS that its refusal to supply the 
requested information did not quali^ as an exemption under the FOIA, again requested the witidield 
information, and informed the NFS that it had appealed the NFS’s denial of the requested 
information, (A.R., Tabs O and P). By an internal Memorandum dated March 29, 1993, the NFS 
Associate Directcr of Operations instructed the Southeast Regional Director to rescind a previously 
granted delay in n^otiations, which dday had bee» granted umfi after an answer was twsived 
regarding the appeal of the FOIA request denial. (A.R.. Tab R). Upon itotificatiorj of the NFS’s 
rescission ofthe delay in negotiations, and stifi not in receipt of the requested information regarding 
the FFA calculations, the D&B Indastry Norms, or the RMA Slatemem Studies. FST notified the NFS 


comprising the U.S. economy. There are actually two levels of SIC codes, a four digit level, and a 
nine digit levd, the feimer b^ more general, and the latter more spedfic. As discussed infta, the 
diversity and dynamism of the economy make the esiablishmem of a SIC system that paitfcular 
basmesses’^neat^ into virtually impossible, particularly when four digit codes are used, as is die 
ease in the FFA. 
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by letter dated April 14, 1 993, that it did sot believe the NPS had the authority to unilaterally increase 
FST'sfianchiae fees, and ttetFST would have to seek adjudication of its rights. {A.R., Tab S). The 
NFS responded by pronouneing its umlateral 12% Svtchise fee determination a Snal agency decision 
by iette'ofthe Southeast Regional Director datisd June 16, 1993. (A.R., Tab V). 

In the subserguent litigstion in the Federal District Court for the District of South Carolina, 
Judge Falcon Hawkins jareridisg. FST once again attempted, throu^ discovery, to gain infonnation 
residing the DtiS/ndhsiryMnRr, die Statement Stupes, and the methodology employed by 
the NFS in the FFA in utihzir^ the data contained therein. The NFS soi^ht and was granted a 
protemive order preduding the infivmarion FST bad so diligently atten^rted to obtain, thus limiting 
the evidence in the case to the Administrative Record (“AJt"), which is attached to this FFA 
Critique. 


This detailed history leading up to the present litigation shows that FST’s persistent attempts 
to obtain infonnation regarding the methodology and assumptions underlying the NFS’s FFA, and 
the statistiral dam upon which the FFA was based, have been blocked at every sum by the NFS, And 
the District Court’s reSisal to permit discovery in this area precluded a more substantive critieism of 
the NFS’s methods during the course of the litigation. 


Issues involved in the present litigarion include whether the NFS has the statutory right to 
unilaterslly increase FST’s ftanchise fees during the term of the contract. The comrolling statute is 
the Concessions FoBey Act, 16 U3.C §§ 20 to 20g (“CPA”). Section 20b (d) of the CFA prmddes: 


Franchise fees, howevB- stated, shall be determined upon 
consideratioa of the probable value to the concessioner of the 
privities gramed by riK particular contract or permit involved. Such 
value is the opporturnty fiar net profit in relation to both gross receipts 
and capital invested. Consideration of revenue to the United states 
shall be subortfinate to the objectives of protecting and preserving the 
areas and of pronefing adequate and i^propiiate services for vishois 
at reasonable rates, ^propriate provisions shall be made for 
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recoaskienrtion of franchise fees »t least every five years unless the 
contract is frtr a lesser period of time, 

FST contends that the somewhat ambiguous reconsideration provision of |20b (d) only 
provide for adjusting fees during the term of a contract by mahal apreement ef both parties . This 
is consistent with tlus tille of |20b of dte CPA where the reconsider«ion prowsimi is found, 
“Protection of Concessioner Investment”, and with the substantive provisions of every paragraph 
wbsutned theretmda-, all of which contain provisions for the encoar^emem and protection of 
concesaoners’ fiiancial interests. It is aiso consistent with the long standing policy of the NPS that 
predates passage of the CPA la feet, the NPS ’s own interpretation of the CPA was consistent with 
that adv«tc«i by FST until 1987 when, without explanation and through iiitemal agency gmdefines 
(not throu^ r^iiarion, to wttdi greater deference is owed), the NPS ahered its interpretation of the 
CPA to grant itself ttes tmilaeral right to increase franchise fees during t5» tanai of a OMimsM. 


The merit of the interpretation FST is advancing comes ciearly into light when one considers 


the k^caaons of the asarpretatsen supponed by the NPS . 




language in the statute Mys tlat franchise fees shall be “reconsidered . . . at least eveiy five yeara” 




! Certainly such an uneonseionabie prowston was not 


the intern of Congress. Forifh was, and if the NFS’s interpretation prevails, no sans burinessposon 
will ever become a concessioner, and the entire concession system will collapse. No one will invest 


ther tiitK, talent and cqma] into a concessions telattOBship if the NPS can usilateraliy raise franchise 


fees to whatever Icvd it choc»s, wtoever h chooses. Such a one-sided construction of §20b (d) of 
the CPA places connssiooera totally at the mercy of the NPS. Business relationships like the one the 
NPS is attempting to tmpo^ u{Kin FST end its other concessioners simply do not exist is the red 


world of the marketplace. 


The proper construction of §20b (d) of the CPA is that it provides for reconsideration of 
franchise fees by mutusi consent, and requires it at least every five years in case a oonressioner’s 
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sctual opetBliona! results GUI short of whst h nesesssiy to remain solvent. Unlike the interpretaiion 
adtonced by the NPS, dieie is a mutual beneGt to this consmsctkm. It autfaoiizes the NPS to reduce 
fees if necessary to assure that visitor services, which the §20b (d) of the CPA express ootisiders 
parammns, remain intact. And of eouise this is not an undue benefit to the concessioner because any 
reduction in fees requires NPS apjffovai, which may be withheld for any reason. It is wholly 
appropriate for the NPS to have the Soai say as whether a coneesaoner’s request for fee reduction 
is granted, as the imerpraatksi advanced by FST provides But h is wholly inapprofriate for the NPS 
to have the final say in jnereasing feea during the term of a contract whenever it chooses, as the 
iittert»*tation posited by fise NPS provides. FST’s mtetpretation is reasonable and contains mutuality; 
the NPS constroction is tawensdonabte and lacks ai^ mutualtty. for it places the conewsioner 
completely at die NFS’s moey. In light of these and other reasons which are too expansive to explore 
in tins document, FST conteids it is unreasonable to interpret paragraph (d) oi§2Ch, “Protection of 
CttKeaoner lm«wws”, as the only paragraph in §2(S) of the CPA that, rasher than proriding for 
protection of conoessioaer investment as the title to the section indicates, grams to the NPS the 
incredible right to unilaterally increase fees at its pleasure. 

Other issura involved in the litigation include whether the NPS gave FST proper notice of the 
fee Hierase according to the terms of the contract, and whether the NPS may Emit the profits of its 
concessioners to a pmported iodustiy standard in contravention of the legal doctrine that the federal 
government may not fimit the profits of government contractor absent the clear and unambiguous 
aufiiorization of Congress, see US v. Bethlehem Steel, 315 U.S. 289 (1942), and Renegotiation Act 
of 1951, 65 Stat 7 (1951), asomamfeif, 50 U.S.C App. §§ 121 1-1233 (1964) (repealed 1978). 

Y et another isne in the case is tritether the NPS acted in an arbitrary and capricious manner 
that constituted an abuse of agency ^screfioo or a violation of law in unilaterally setting FST’s lee 
at 12%. Corollaiy to this isa* is wdiether the NFS’s and the court’s refusal to permit ifiscovery into 
the substantive methodology employed by the M?S in its FFA constitutes harmful error. 
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It is this l»st iime. wiother the methodology employ^} the NFS is the FFA cOi!«j(uted 
{rthrsfy snd capricious ageacy action ttat was an abuse of discretion or not b confomAy with the 
law, that is the aibjea rf iMs FFA Ctititjue. Having been denied the right, HijusUy so to FST’s view, 
to get tins type of analysis ssid critique into evidence to the case, wd having been dem«i by the KPS 
acoes to the d«»jinett$ airi tofism^on Sstraing the basis of its dedsion that so devastates FST, FST 
felt compelled to offer this FFA Critique for the benedt of those in policy msfctog portions. The 
larcenous abuse the NPS is attempting to impose upon FST maa be clearly understood and 
pfoKbtIBd if not oiiy FST, but the entire concession system is to survive. If the fedetri goverameat 
is pemined to destroy concesaoners to the fashion described herrin, the entire concession system will 
disiiit^rate, and the ftwdaiona! prindpies upon which our great country was founded - ptweaion 
of properly ri^ts, market oaphaiism, and the nurturing of m wwonmeat in which the 
tttreprawurial spirit to rewarded for efficient operations that tn«t the ts^s of customers - s« in 
jeopardy. 

The effect of this arfaitraty and capricious action by die KPS is not inconsequenttoi. If 
pentatted to stand if results to sn increase to franchise fees payable by FST fi-om $381,853 to 
$1,069,693, an increase of $687,840 excluding interest, for the period June 14, 1991, through 
December 31, 1995. .Thtoisjlmgat a threefold increase imnosed anilsteraliv hv the NPS liurine the 
U3fij2£jh£,ECgS^siai!lL£S!3^£tl The effect of paying what will be close to $800,000 with interest 
win devaaate FST, asssstdaliy stripping it of all its cash and securities, which stood A $1,073,000 as 
ofJanuaty 1, 1996. This would leaveacashand securities balance of$273,000 as ofJanuary 1, 1996, 
end a negative cash and securiti es balance of aoprorimatglv $139.000 by IViarch 31, 1996, die 
tradmonal low point of FST’s cash and securities during the calender year. {See Addendum E). 


m. STATEMENT OF DEFICIENCIES IN THE FRANCHISE FEE ANALYSIS 

Has FFA Critique deariy demotmistes why the NPS was deteimined to block FST’s aesm 
10 the lafonaattoti it sought concenung the FFA. For tins FFA Critique, Hmited as it is because of 
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FSFsMiSi^ to aesctts intoation utSized is tlxi Ebrauttion of the FFA. end by FST's babUity to 
depose the individu*i(s) re^nsble for piepjring the FFA, clesriy desionames that the NFS's 
metbodoiogy in d« FFA aastinsH m mi»tnry md capricious abuse of igeic^ iteetion that is not 
in accordance with the law. Coosecpestly, the 12% Sendtise fee resulting there&om is mappropriate. 
An in depth review of dM process eit^tloyed by the NFS in its FFA leveals that the process is flawed 
on the flrihswring grounds; 


C I) The Heiisliies the UPS conqxnd FST's profitability emi ftnaticial sUOements to, as 

defined by &andard Industrial Classificatim f".SfC'7 codes, are fnapprcpriate 
amparalors because the businesses comprising those SIC codes art so dissimilar 
toFST. 

(2) The data emuained in the DAB Industry Norms and the FMA Statement Studies is 
unreliable because of the absence of accounting standards in its collection, 
verification and reporting. 

(3) The data resorted on samples of businesses mlhe DAB Imbary Norms and the 
BMA Statement &mSes, and dte inferences the NFS drew fivm that data, are 
stalisticalfy invalid. And since the NFS's conclusion that a 12% fimchise fee is 
(^prcpriiueisjnedicaiedupcm these statistically invalid ijtferences. the conclusion 
thata UHfrandtisefee tstgrpreprimeis, itself. Invalid 

(4) Beaaisecf(l), and (3) stfuia, the NFS failed in its duty to establtsh the statistical 

validity the data it utila^ in setting FST's fianchise fa. 

(5) DAB 's and BMA 's own criticism and limitation of the data reported in the DAB 
Industry Nams out the BMA Statement Sts&s renders the NFS 's reliance upon that 
data arbitrary and ccpricious, and an error in judgement. 

(6) The nunmer in which the NFS employed the DAB Industry Norms and the BMA 
StatememStutSesdata, the way in wMi^ it mampulated FST's financial infamotion, 
and the asswnptiaa it made in the FFA so violate the CPA. NPS-48. Gemmlfy 
Accepted Acanmdng Princples CGAAP’’J,funiiamem(d economic primdfdes, tmd 
economic wtd operaltaial realities, as to constitute cm arbitrary and agtricioas 
abuse of agency ^smtioatitat is not m accordance with the law. 

(7) ff the NFS hat not impngterly mattipabtitd FST’s financial data or made 
asmngttions in its FFA tiutt have no basis in fact, titeverymethodedogyengde^ed 

in the Fm would have shown dot &e present 4.2S% fiwichise fie shotMrest^m 
prafitsIhalfidlweBwiddnihetpiartaelimilseieNPSB aiming for. 
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(S) Thf J2HJhax/m0vill strip FST i^Us catA anti secmties, andrssub mamgmvs 

annual dish Jlmu. 


W. STAI®ASBOFIffi¥IEWAi'PUCABl£TONKACnONINA0JDSnNG 

FRANCHISE raES 


Since this aalyas sn&iDe* tte NFS’s fianchise fee detenaiaaton process .« lengtij, w 
exploration of the jadieal staadari of reiiew applic!i>le to such agency action is warranted. Under 
the Admristrative fesa^ina Act adnanistiaJive aciioBs are not to be upheld %• the oourts 

if "ailsSJasy, eapriatm, an sbuie of (fiscretion, or odierwise not in accordaiscs with the kw.” S 
U.S.C. 1 706 (2) f A). IWer the sihhraiy and capricioiis standard of the APA, s court has a Aity to 
etiwre tee is a “mitsial coasection between the facts found and the choia made" wtai rsviewiag 
action Bm’hngan TnckUnes Inc. v. United Sales, 371 US. 156, 168 (1962). Furthetincr®; 

!T]he reviewing court must assure itself that the ag«cy 
deesaoit was ‘based os a consideraion of the rdevaat fiictors . . . ’ 

[feiSnote omitted] Moreover, h must engage in a 'substantial iatpaty’ 
into the 6ck, one dat is ‘seardting and carpi’ Elhyl Cotp. v. EPA, 

541 F.2d 1, 34-33 p.C. Cir.), cert denied. 426 US. S41 (1976X 
citing Cidsem to Preserve Overton Park. Inc. v. Vcipt. 401 U.S. 402, 

415-16(1971). 

And Snaliy, courts should not uphold admmistnttive decisions “that they deem inconsistent with a 
statutory mandate or that Sussate the eongresaonal pdicy underiyiag a statute” United states Army 
Eng'rCtr. v. Fed. Labor RelatumsAatk, 762 F2d4<», 414{4thCir. 1985), quoting National Lcdcr 
nelcttions Bd. v. Brtnm, 380 U.S. 278, 291-92 (1965). 

However, 18 the prreoit case an even lower standard of review than that for asbiaaty and 
capricious as described above is appropriate. The lower standard of review is based upon the NFS 
reaching hs rianchise fbe concUudon pumiant to NPS-48, an agency |nn4wKn» which sek Ssrthtbe 
discretioMiy procedure fi>r detennoitg fianchise fees. As an a^nsy guiddme or intetipetatlon of 
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poScy,KIPS-43 has neitherthefbreeoflawnor legislative ngulsrian.Pic/bav. United Smes Hd. of 
Parole, S07 F.2d 1107, 1113 (D.C. Cir, 1974).’ It is merely a clarificatioB of the agency's 
constmctioR of the statute it udministers, and “agency regulations not mandated by federal law are 
not entitled to the degree of judicial deference and enforcement due those promulgated under 
compulsion of law*. Ondaw County v. United states Dtp 't of Ltdtor, 774 F. 2d 607, 6 1 1 (4th Cir, 
I93S). TIkis, while judida! review of a Illative rule may be limited by the “arbitrary and capricious" 
standard of § 706 of the APA, “a court is &ee to make as independent inquiiy into the correctness 
or propriety ofaaintajaesive rate .. P Guardum Fed Sav. &LoanAss'nv. Fed Strv. &LocEt his. 
Carp.. 589 F. 2d 658, 665 (D.C. Gt. 1978).’ In making its inquiiy, a court imy even substitute it own 
judgement for that of an agency when reviewing an interpretive rule or guideline. Ifater Qualit}' 
Employees’ Benefit Carp. v. United Stales, 195 F.2A 1303, 1305 {7th Cir. 1985). 

In reviewii^ agency action punuant to an interpretive rule or guiddine, a court is to perform 
a “substantial inquiiy” th« is “searching and care&T imo the “correctness or propriety” of arch 
action as required by Ethyl Carp, and Guardian Fed. The franchise fee determination process as 
applied in the case of FST is dratiy in derogation of even the higher aibitiary and capricious standard 
of review applicable to substantive r^pilations, and any qit^on as to its impropriety should be 


’ NPS-48, issued March 6, 1987, first annoancsd the NFS’s new found prerogative to 
unilaterally increase franchise fees sue ^sonfe. U is merely an intenud policy guideliire that was not 
pabSshed m the Federal Raster, or contained in the Code of Federal Regulations. Revised Standard 
Conoeaaons Coatiaa language that refieeted the oewly-ciaimed power in NPS-48 was pubUshed in 
the Federal Register on SeptKidw 3, 1992. 57 Fed Reg. 40508, However, this publication of revised 
Standard Concosions Contract bu^uage did not imbue NPS-48 with any authority beyond that 
accorded poH^ guidaooe, for, “(tjl* real diviSng point between regulations and genera! statements 
of poBcy is pifoGcation in die Code rfFederel Regulations.” Brodc v. Cathedrtd Bluffs Shale oil Co . . 
796 F.2d 533, 539 (D.C. Cir. 19*6); see also 44 US.C. § 1510 (1982), NPS-48 has not been 
published in the Code ofFederalRi^uiaticras, and as suchit should be treatrf as a general statenent 
of policy or an inteqiretive rate. 

’ See also Batterson v. Fraads, 432 U.S. 416, 424-26, n.9 (1977) (white l^slative rates 
“have the force and efifectoflaw, a court is not requ i red to give effect to an interpretive r^ulation"); 
and, General SeetricCav. Gitberi, 429U.S. 125, 141 (197Q (a court may accord lesswei^ to 
inmptetive ginddin estfatmto“ a d in i n i s tiadver^ulation5v^MChCoDgresshasdeclared shpll have the 
force of law”). 
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dedded in Swor of FST in ligfat of the lower ttmted of renew that is letutUy applicable, and in fight 
of a court’s pre roga ti v e to supjdam an ^ency’s judgement with its own when reviewing agency 
action pursuant to an mterprelive rule or guiddine. As demonsiated in peat detsO bdow, a thorough 
investigation into the aa einn al io psoftliefrtncliue fee detenmnation process employed in the case 
of FST demoiatntes the process to be trbitiaiy, ci^iricious, an abuse of discretion, and not in 
acoordance with the CPA. 


V. OESCRiraON OF imPKANCElSE FEZ RECONSIDERATION PROCESS 

TheNPS udEzed NPS-48 la a guid^nein the reconaidention of FST’a fianchiae fees. NPS- 
48 itstmcti die agency to caicnlateafmage oonceasiaaer reams on groas receqite. equity, and asseta 
based upon the amaiil audited Snandel repoits of the concessioner fitr the most recent five years. 
(AJL,TebB,Quiddaeat NPS-dgfitrtheraanhoiizes the NFS, at ite discretion, to adjtast the 
concesaotier’s reported eaqieiiies to “teSect the value realized by the conceuionei". (AJt,TabB, 
Guideline, pgs. 13. 17. 19).* The eximm aim of dieee adjustments is to arrive at a figure that 
“rqxeaenu die probride value oftheoppoitunity granted by the [contieet] authorization’’. (AJL,Tab 
B, Ex. 3 , p. 1). The NFS then chaoses “rquesentadve” industry cat^oriet fiom the Dunn & 
Bradsiree, Inc. Pubficadon, bidusay Norm C'DAS Industry Normd’), and compares the 
concessioner lehinB. as a^uated ^ NPS. to the D&B data.* The NFS is then hstiucted to vary 
the proposed fixnchise fie to ascertain a tee level that limita the concessioner’s returns on gross 
recnpts, equity and assets to app n uii i ulri y the rrohutry median accordiiig to the D&B Industry 
Nomu (AJL, Tab B. GuideSne; p. 18; atxl, EidaixtT, p. 4). KnaUy, once the tee has been detetmined 
by reviewing past finazdil resaiits, some &ct finding is supposed to occur to incorporate any 


’The NFS reviewed FST’s finanoal data for the years 1986-1990. The st^ustments were 
^lied to average figwesibr the five year period. (AJl..TtbO). 

‘The DdlSiiidhsa^ Norms repoils median and quardle finincia] statemem and profitability 
mformadon onbusioeuei in ite sanqile populafioa which have been classified into vtrious four digit 
Standard InAisttial Classification (SIC) codes. 
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t^gi^eBitfiiQseclmgeiittoBptofixisutd^Netion of the new fee’s hnpaa on fiituteTesults.(A.K., 
TsbB.p.l9). 


!n the review of the fimdme &e determsBiion process as impleniented in the FFA, ittemion 
wOl first be focused upon dse improfuiety of utiltzisg indusmes t^nesemed by SIC codes ss 
oon^iareters to FST. Iheo, die ssdsdcal invsStfity of the NPS rdying upon dte D&S /ndhst/T' Montu 
and the RIM Sta^n^ SttaSts data to draw inferences about the- populatton of businesses 
comprising such SIC codes wih be addressed. The consequence of the NFS’s Suture in its duty to 
smbtish the ststlstieai validity of HmD&B Industry Norms and the RIM SmtemeiU Sludies data it 
opioy^ will then be ifiscnssed. And finally, tte NFS’s adjustments to FST’s financia] statements, 
and the assumptions mmle in the K’A will be critiqued. 


VL THE&IAN?ffi:EINWmCHTa£NFSEMPLOYEDTH££2dl££Vl>fm'JtrAro»li;S 
AN© THE RM£4. STAimtBNT STUDIES IN THE FFA 15 NOT STATISnCAIXY 
VALID 

(1) It is Not VaOd for die NFS to Assume that RSI's Financial Statement and 
ProfitabilUy Mecaiires Stotdd Af^troxuiale the i4e£m jar she Population tj 
Businesses Categorised Under SIC 4489 

A substBttive amlyw and criridsm of tbs D&B Industry Norms will iHuminate the arbitrary 
and capricious nature of etnploying data contained in the D&B Industry Norms as a comparator to 
FSI. In Older to compare FST's operetiitg results to industry quartiles and medians K called fitr in 

'MPCLdtfi tkeaKTSCtM/li'A e«0lff*»lsCT*A « cvr' teaaii.p^* T* vpA eUm xmc 

* '• W.W w awro w av 0» MAW M mtwtaisj VagagUlVMVW. AU U<» A'f n* «•» ^ AUUtVCUCU 

thit it eonqiared FST’s profitabSQr to, “the median returns fix’ die water tianspottation indusoy (SIC 
443$) reported ^ ©nan & Braditreet IB its Induatiy Nonas fbr the years 198S through ISSP.” (A 
E., Tab G). However, u is demoBStiited bdow, this was not posable 
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SIC 44S9,wln& the NPSpnpocted to wefijr the oitiFe period, 1^S>1989, did ikm evts 
exist UBtii 1987, end anmitl delaelasnfied under this code wts not evsdible is the 
Mmu unto the 1988 calender yeir. The SIC codes in eSect up uia3 1988 were Mablilhed in 1972. 
Thse 1972 codes woe revised hjt &e OSoe of Managemeiu aadBtidget, tadpdUsd in the 
Sumdard Imhatrial Cbas^ccdim hianad !98? Executive Office of the Flesident, Office of 
Mamgenent ti^ Budget, National Tedmica! Infomadon Service, Sjning&eid, VA (“57C Msamal, 
/SST”). It is in das revison that SIC 4489 was created by ntetgh^ paits of whit wee SIC 4441 
and SIC 4459 uade tte 1972 regbne, into the new SIC 4489. SIC 4441 was a code ffir 
Tna^xxtatkm of Fieiglit and Passengers on Kivers and Canals, and SIC 4459 was a code for Local 
Transportation of Freight and Passenges, Not Elsewhere Osssified. h is the transportatiEm of 
pusa^ers parts of SIC 4441 and SIC 4459 that were combined m 198? to create tlm stew SIC 
44^, Wats Trsnqioftatioa ofPieseagets, Not Elsewhere aassSed. Use 1987 leviakss nwiged the 
remaining parts of the old SIC 4441 and SIC 4459 having to do with man^iortation of htight, into 
anothm- new code, SIC 4449, Water Transportation of Freight, Not Elsewhere Ciisafied. SIC 
Mamd, 1987, pgs. 670 and 689. 

In the Pieftce to the SIC Manual, 1987, James C. Miller HI, then Director of the Office of 
Management and Budget, wrme that the SIC Codes are “revised periodically to reflect the econon^’s 
changing induslria! organization”. Upon pubKcstion of its intent to revise the SIC codes in the 
Ferfem/iJegiser on Febnucy 22, 1984, OMB received over 11 00 proposals for chai^. To analyae 
the proposals and make the changes, OMB established a muhi agency Technical Committee on 
iDdustrial Cfattsflcation, wfaidi tcceptad spproxhnatdy 4014 of the lecommended tdauges. 
Concerning the flub of tlas Technical Committee’s labors. Director Miller wrote; 

The 1987 SIC revision has tsken into account technological 
changes; hmitutioml changes sudi as deregulation in the bmkiiig, 
commomeations, and traiqxmatioa industries; and the tresoes^ous 
estpansioa in the service sector. In addition, chaises have been made 
to ingnove induttry detail, coverage, and de flni t i ons, and to etat% 
classificatioa coneqKs and the classiflcation of industM activitiw. 
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The pota of tfns cxploratiOR Bto the !9S? imsians of the SIC Godei. and the etiotogy of StC 
4489 is twoS^d. &e KP1$ psupia^ k &e FFA to coa^Mve FST*e tisuine to thow repotted f<»' 

S)C4489in ASS die five >iear period. I^S-1989, hut HC 4489 did not evsi 
Mist fix’ toe the five yem nsvieiwd. SaocaiSy.'wiakverSiC eode the NFS nri&s^ for the jfeifx 

{^$-1987,’ ate sa^xopriste oompntto to FST os two grounds. First, sssuato utilized 

SK: 4441 d^cx’ 44S9, wiaA, i^es bsspeerion of the SIC codes n eristmee st to rime were 

itssidjioptioiis.*theeoiiq)osttioaQf those SIC codes tsim then as con^tomte FST because 

they include busmesses eogsged in the pessage of fieigiit The pre-19$7 SIC 4441 and SIC 4459 
in^uded emal har^ ^jerarions, wia! fiaght transportation, inoacoastai Saght tran^itatian, and 

i<^!«ffi!^a!idtnaspaitatMe.SCMzmiit4 /W. {^275, 670 and €90. The (Ndynecos these type 

of operkioiis have with FST B to to <11 involve boats. The second reason the SIC code(t) utilized 
by the NFS fix- 1^5-1987 are not n^iresestarive of FST’s opetsrion is dearly logical. No SIC exisled 

pskr to to dose to r^reteiting the tcanspoctatioo of ^sset^ers on Uaad toas, fiir 

if one did, the Techiiicai Committee on hidiistrisl Oasaficatios would not have dissected out 
passes fioffl fidgk trai^xittite in preexisting SIC codes as it did, in orda- to create SIC 4489. 
Tte d»'im|dieation is to even tig e oia ai iiuae to sstsMished the 1 987 SIC codte, conastent with 
thereasns^vafitrSICcodetoigninSteFtocetothe^Ciltoinf, 7987, realized to 
in the marketplace had made whatever SIC code(t) the NFS utilized for the years 19S5>1987 
obstos. There is no other cctouto that can t>$ drawn fiom the to to they segregated these old 
SIC cades imo parts, merged some the parts into the new SIC 4489, and abolished the old codes. 


’ FST can oidy speculate as to what the NFS utilized fitr 1 985- 1 987, because its requrat to 
depose the author of the FFA was denied by the District Court. Presumably the NFS utilized SIC 
444!, SIC 4459, or a comiainiioo ^the two, siiice eongjonents of these two SIC’s were merged to 
ftwnS!C44^. Ihe FFA no i ndicar i on on its lime as to what the NFS did for tfege years otlig 

tiaa use SIC 4489, wUeh, as has bees estoished, was ingios^e. 

‘ The only other pre-1987 revison SIC code to, by virtue of its title ^ipeara plausible for 
the NFS to have uto is ^ uid SIC 4469, Waier Tran^xxtstion Services, Not Elsewhere CItofied. 
But upon close insptoon, SIC 4469 is an even worse match than SIC 4441 or 4459. It included 
marinas, sattoy sertos, tolodcs aid ahipyardt, marine saht^utg and surveyto Sana! operarisn, 
^otot*toi«toout<^laBbtBSiB!dwtestog»liilMfi»’S<to.5fCMsrKn4 /9S7, 1^276, and 
67&.671. !ftoNPSuseloUSIC4469in I98S-19S7, to dedaon is even more arbitmy than the 
utilization of SIC 4441 and/or 4459 that is bong criticized herein. 
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The NFS pwpoRsd to use a SIC code for 1985-1987 that did not exist. The only possfole 
explsnsdon as to what it leans' used, is that h utilizsd SIC eode(s) for 1985-1987 that the 0MB 
coannitt^ reqxMintde for establishing SIC codes had diSenaiaed to be tfosolefo and not refleetive, 
xtet oafy of FST's iadutiiy, but of any indosiiy. And this dectsion to em^oy the obsolete cod^s) was 
tnade in 1991, four years after the obsolete nature of the code(s) was established. Finally, the most 
plat^tle codes that foe NFS might have used for 1985-1987 are dearly inappropriate bKause they 
induded husinesss that cany Sdght on self-propeUed vessels, tug boats, and barges on inland 
waters, busiiussaes that catty fieight in b^ges and sdf-propelled vessds on canals and rivers, and 
bus in esse s that raft up and transport logs.* It ia needless to lay that Banspotting a load ofeoal on foe 
b&ssappi River, orassenMng and transporting a reft of logs on the Ohio River has s& conrelslion 
to FSTs concession operation of hosting and transporting passengers to, and operating a gift shop 
on, FSNM, except that they aB occur on the watg (foe gift shop (BBihided, of ctnirae). 

As demonstxated above, the SIC code(8)foeHPSuliheed in 1985-1987 are deariy composed 
of businesses that are inappropriate comparators to FST. Yet foe 4489 SIC code utilized in 1983- 
1989 evifoe no mere eonfidense in foe NFS’s pmcess. Businesses induded in SIC eoifo 4489 ineiude 
air boats, swamp buggy ride^ cxcurson boat operations and water taxis. SC Manual, 1987, p. 275. 
^r boats me rareiy capable of canying more than six passer^en, and as such are not subject to 
rigorous and expensive US Coast Guard inspection standards as FSTs vessels ire.’* And a business 
engaged in taldng passengers on tur boat rides through marshy areas, six passengers at a time, hears 
little resethhlanoe to FST’s conomsion operation. Swamp buggies aren’t even vessels at all, but arti 
wheded vdtides that are propdled via tire conta^ with foe ground in muddy environments, and they 

too eany veor few jaaicngeri. Water taxis are generally snail boatt under forty feet that, similar to 


* ActuaOy tha NFS is being given the benefit of foe doubt because an assumption hav been 
nade that the Nl^ utiBza d foe pro*l987 SIC codes th«t are foe closest fit to FSTs opesation (SIC 
4441 and/or 4459). fffoe NFS actually used Water Tian^xxtatioo Scnicea, Not Hsevfoere Classified 
(SIC 4469), vdach tide “aounds” tike it fia FST, foe NK was even fottlier offbtse as discussed in 
the pevima fttotnote. 

Passenger vesdsontying SK or less psssengers for hire are not subject to many US Coast 
Guard s tandar ds tsdsiefa FST's vesada are sidgect to in their constructioD, maintenance a«d operation. 
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iHidbssaitm, tnnspott a &w psss^gen on dsnand 6om onepoiot so uiotber. -^r boat, swamp 
buggy and water taxi opeadona involye rdativdy inesqtensve vritidea only a iaiuify of 

pess^e, opes&ig m a eompietdy market mcbss ssd natural eswosmatts, Th^ hardly 

oonnare to FSTs vessds -wUdt, in the case of the “Sprit of CfiariestoB” cost $1.4 raiffion and » 
capable of cairyiag 423 pasUMgen. Most of these type of buanesses are, based upon FST’s 
ob»indioii3. “mran ud pop” operattona that cany vay Sm passengers snuaiy aid are barely 
solvent. It wouU Ise safe to say dias is not sa dr boat, swan^-bu^ or water tad operation in the 
tjounay that snmany suries lOH of the ZJO.OOOt' passei^ers FST oinies to Fort Sumter. Neither 
are excnrdon boat operatiomt, which tyjncalh' include meals and entertainment, and often d! day 
oruites, comparable to FST’s operations under its aoac^Boas contrad. And Sfw if any of these 
compardors &ce die same ti^d price and operaSonal controls impoKd upon FST by the NK." 

Hus discusstm of SIC codes hi^ghcs tite &ct that SIC codes, partietilarly four £git SIC 
codes as Id die FFA, ‘^akt wth a broad brush”. The basinessK COTpitisBsg a patiKte 

te’ d^ SIC code ee so dh«w, H is in^ossids to utQize fimncisl dda oitegotked 1^ arch codes 
to establish vdiat the profitabihty of a pirtieolisr busineu should be. Consider SIC 4499 ( Water 
TrarapoaticB! Sdvicesi Not EisewhareClssaeii), which is a post-19S7 code that the old SIC 44$9 
assiged iiBs. S wdj tfiwrse opetsSaass as maisne airveyot% which are esaaiaBy Btsriae 

appraisers and adjusters with little or no labor £»<ce or capita! assets, boat mtal con^mnes, and 
isaime rniways and diydoda, whieb nsqinre tnas^ capital assets and large labor forces. This is not 
to Sly dat the SIC I5«tsm has no uSEty at ^ for if it had none, prasumaNy the entire scheme wotdd 
not exist tbe SIC codes BBbajtfiojJ for das^^ragbustoesses in a vetygeswral sense. Foraxan^le, 
SIC 4499 is betwfidal for gauging the conuibiaion to Gross Domertic Product (GDP) made by 
busisessss engaged in providia^ sendees imadentai to water tramportadoa For the purposes of a 
measirtaneai stdi is GDP eoutiibmiOQ, claasi^itg marine surveyors, boat rentti corr^sanies and 

For example^ the NFS reguittea: (Htbepiiceandnanireofallmercbrnkseandservices 
Pt rvided by FST; (2) FST'i tdieduie. fordi^ FST to mn in the cfiT-season when it is unprofitsbte 
CI}FST’tadvetthdiig; (4}iiieiBiBfoerafpasaBiganFSTin^cany<mai9psnicu!art!ip; (S)FST's 
maittenBiceofveaida; (6)fS'l ‘i insurance coveiage; and, (7) FSTs intermtl op»»tj<mai pol'ide^ 
»ich as hs Si^ and Loss CtHitiQl Pit^nm. (A. R.. Tab A. Bdiiit E). 
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fmiin: railways together is perfectly appropriate, for h is the nugnitude of their only comirajs 
characteristic, services incidental to marine transportation, that is bong measureci. It is wholly 
inappropriate, however, to assume that a quartOe presentation of finandal statement data and 
Profitability Measures derived fiom a sample comprised of marine surveyors, boat retiiai companies 
and marine railways accurately infiss anything about similar measures for the population of 
businesses, or sg^ particulsr business, categorized under SIC 4499. The financial itatemerrts of these 
diverse businesses are amply too dissimilar, because the business are so dissitniiar. Another example 
of an apprc^niarendfizatioii of the SIC dassiScation might involve the Department of Transportation 
udliziiig SIC 4489 to establish the number of passengers trauispon^ annually on inlaiid waters. As 
in the exanqrle above, the magnitude of the one common eiemett among the burinesses comprising 
SIC code 4489, transportarion of passengers on inland waters, is bang measured. However, once 
agun, it is erroneous to assume that a quartile presentation of financial statement data and 
Profitability Meaarres derived Stm a sample of businesses classified under SIC 4489 infers anything 
about wdiat the firrandal stalanaits or Piufitabifity Measures for the population of businesses, or any 
partrcular business, subsumed under SIC 4489 should be. The financial statements and ProfitabiB^ 
Measures of businesses classified under SIC 4489 are simply too diverae because their assets and 
liabilities, the enviromnents they operate irt, the operational challenges they lace, and the mirket 
niches they serve, are so incongruous. The reality is that the U.S. economy is so complex, the 
businesses comprisa^ the economy to diverse, snd industries are evolving to rapidly, that it is truly 
imposable to establish industiy dassificalians that any particular busineu will neatly “fit” ittto for the 
purpose of estintating some target level of profitability. The only reasonable conclusion that can be 
drawn fiom a setious inqinry into the NFS’s utilization of the D&B Jtsdusoy Norms data as dictated 
by NPS-4g, is that the data, bang classified by SIC codeasit is, isiiisuSiciaitfirrthepuiposefor 
which it is employed. 

Thus far the polemic regarding the NFS’s utflrzation of the D&B Industry Norm and the 
NIdA Statement Stupes has fbcused upon the fiaur digit SIC codes the data is classified by. It has 
been established that, a hhnn g h SIC codes are ap p ro pr i a te firr some qrplicstions, it is wholly 
inappropriate to assemble a aan^le of businesses by four digit SIC code, quartile finaircial 
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mtoBeot dsU and Pro&tamit]rMe^ir»Sx!m that ssm|>te, and issuMthit ihem^tiag dsu is 
rdiMiive of the populaticni of bo^sosis or any pcriiculn' buaiKU dawfiad under that SIC (»de. 
HHt die I^C are inai^mafKiate wiiei employed to eatabiith norau for Saasdal sta^em and 

prctBtdsEty data » a fiaaaicm of da &«Ety of busnsses urithiB any particular four digit SIC 

code's broad de&dtkm aad cat^orization pantsietera. Is estence, tfaia ia a gvsteime iiadequaty 
tesuHing 3^ the tmad teidt” t^proaek to SIC code daasiScation. Tills inadequacy would prcvai 
Jndatfy Norms, Robert UbrHs&AssoeletttsAm!Md&atmmSmii€s. or 
ai^ sm0^ compitaian i^&ianda] and profitability data by fim digit SIC code. 

(2} The D&S ladiatry Noma Data is Mol relmble Seeasae of thr Lad: qf aijp 
ABComUgg StaH&mk in ia Coikctim 

Now the foem will to the particular mfetmation repon^ in the D&B Industry Norm 

fa SIC 4489. Eyes if assumes these ia ao ^eaue inadequacy ia employing &aaaal stttemeot 
aad jsoEtal^ data eategwfead by fisu? digit SIC code astheNPSdidiaits FFA; sad, swn if one 
sssumes li* mdustnal cstegssy, SIC 4489, s tndy r^aesentativs of FST’s coacessioB opwation; the 
validity of Shs data reported for SIC 4489 in the D&B Industry Norms for !98S and 1989 is 
iasuffideatbecswt^tJffiUdcofffliyaffissjBtiagstsndards. Thefigijfesutflmediilhel^S/BAsWy 
Norms datehase are not sntEied or veiified by D£B. They are ainq% reposted by iBia*gem®t OB 
faim provided by D&B is a eminifam manner. For esample, the D&B data does sot disda^sh 
bctwe^btssiaess^ufagthsaoGrusIor cashmetitodofaccounstag; betwesabusinets^ ufagLast 
In-Frsat Out (LBFOX or Ktst I&First OiK (FIFO) ni«hods of aeoeaBtmg Sir asveatoiy; or besweea 
teusicasses tiiat use aoodastod vetas atr^^ fine dqjradation. Neither does D&B make any attempt 
to confirm that the bufaesros r^iott figures consiRew with GAAP. the NPS conqjsres FST’s 

financia! statemente, winch it knows to be autfiied because NPS-48 recpiires them to be so, with a 
oranjalation of dsti daived faun unaudited, unverified rqxBta voiuntisily siqil^ed by laaiii^ers o^ 
not a random rample of eonqiaoies, but cos^ames that choose to participate in D&B's rqjortn® 
services. 
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toewaitoiijBthe pn^w^ ofiaiBz^ one ttus not looses^ of the £Kt 

that D&B is a cenfit reaig terviee. Ihe pthnsy puipose for wUdi Gon^Bw Rpott infoimalioa to 
I3&B U to obtain a good oedh rating, llieie coinpsny’s credit ratmgi are better the tighcr they make 

waess and eqidty ^gear, and die lower diey make Haixlities i^peir. So to tte eaest the pittieipBii^ 

connaa^ areaA% tad ^ (and di^ara voy abie in the ose of unau^ed craqnnies) to “didge** 
thelriiiBabera, tfaey win over repoit assets and equity, and underrejiort liatnhdes. This phenomenon 
has the effect of skewing the Return on Assets snd Return on Equity profitabOity figures for she 
sanqik hms. Hm inliaaniinEBS FST, with hs audited statemeaa, appear r^Kiveiy more pro&aMe 
ten it wraddifthe figures rqiorted by parfidpatingeon^anies were audirad. A]idthehn>ScanM 
(Ssr^ard the aignifieanoe of the panietpating companies not eibnatfing autSted statements and remain 
cottdstent vdth its own vakna as expressed in NPS-dg, for NPS^g's requirement that ccneesskHtera 
0os^ SI nsUon subfflfi audited financial sratements to the NFS dearly dcRKKistrates that it 
conddersaoteedstatesneiits to be essential for accurate repotting of Snanciai in&nnafion. (A.R., Tab 
B, p.l). ifte NFS requires audited statements fi-om its conseasioners, it should also, if hs going to 
conptre such statanenti to a coispilaljonofdgtsSom other companies, assure that the data on such 
odm- cmnpanies is also based upon audited statements. 

(3) The NFS's b^feratet that Ae D&B Industry Norms Data Equals w Closely 
Appraadaates the Ebrnnelel Statement and Prqfitahllity Measures of the Lm^ 
Populmion of Sadnesses dassifitd Under SIC 4489 is Statistiadly Invalid 

As stated previoudy, 198g and 1989 are the only years diuing the five year period analyaed 
by the FFA for which thef>i&8 Industry Norms repotted data fi>r SIC 4489. Since it is unemtaia 
uduch SIC codes dw NFS utilized in 198S-19S7. and sines it has been demonstrated that whatever 
code(s) were errqiSs^fed fat those years, th^ were obsolete and not representative of FSTs 
concessionaopezationa. focus wO now be direaed to tire statistical invaUdhyc^te 19S8-I9S9D&B 
data, and the inihrancea drawn therefixxn. The zististica] data reported in foe iTdeS /nifiuny Abmes 
are the median and giartiln fiir fin a nca s ) natemeat accounts and ProfitdMlity Measures fiir a 
partiaiiar sinqiie c^congtiBes dassiSed unde SIC 4489. The luediaa and qnartile measurements are 
known as dgsgipjjvs st a tistic al measures. That is, these statistics simply describe the populatioii 
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sample bemg sieaaifed.° Tiseis dmaiptive sotiStes elite no quamificMian of tlte d^ee of 
eonteenee one mqr place is isfetesost dnwn &cni them. The degree of cosSdence one place 

in inferences diswn &om descriptive statistics aich as these sequires the appOcatioii of isferaitiai 
statistka. As o^xsed to desaqnive itatisties, vdiicb teiply describe, in a stsdstiral sense, a sample, 
inferantial statistics deal witli, “drawing] ccachifflcms about the population from which [a] sample 
is dnrom . . . [o]n the basis d data from [the] mmple’'. Simistics, p.88. 

btfrtspesaseas^&eNPS drew sn inference from the descdptive statistics reported in the 
DABlnkiseyNaTm. lliatmteence was diat the qisatliles and medians reported frsr the samples of 
bmsMSseselastffied under Sl^ InduUfyNonm, are eijual to or elosdy approximate 

the quatdte and medaiB te the eodm population of businesses dassfled undm' SIC 4489. That this 
is an accurate statement oftheNPS'shzteenee from the D&B data is self enwient in the process it 
eaqrloyedintheFFA Fustheraime, NPS-48 its£estm dat the entire process of detenmning frandnse 
fti^ is predicated upon tins inteeace. 


The jqjprofmam fianddm fee fr>r coneessonets shah be 
^esmined fay frrat eompaiing the concessioner's profitability against 
the gmfitahaitv t>f nrnilar indusrries [enphasis added}. (AJt. Tab B, 
P-13). 


Review the quardle thresholds provided in Exhibit 4 for the 
varioiis serriees Prdiist 4 Ssts tedustry returns by quastile as reported 
lyD&B]. Choose die oimoesscner's primary servicefs) and determine 
wfawt quardle the concessoser's adjusted return on gross . . . frlte 
into. lar^at h BmWiamaief’strii^veiiirofitalHlitv with r e spaa to 
outside jndiwtry [emphaos added] . . 


“ Descriptive st adstic s ere generally conenned with meaanes of center, aich as the aritbmetie 

m^n, median and mode; with metares of location, aucb as quaidles snd perceidfles; and with 
meaairm Qfvanation from the mein amoi^ reported data, such as variance arid standard deviation, 
^fandsrlcs, 2nd ed., Gilbett, Norma, (Suanden Collie PublishQigpPldladdplna, 1981) pgs. 54- 70. 
The quaitite end meifiaa data iqiMed milat D&B Indastiy Noma are descriptive smHsrirt, but 

drawing inferences fiom those deioqitive statistics u the NPS did in the FFA fies in the domain of 

inferential statistic. 
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‘nseSoili^SgttiiMSttos bbs^ OBlteeMt^aunM ofthe 
i3nnaM«niier*« TOarm wlii artSa niiuide induMrv igtiimg famdam 

added), ifigh MHcewono' manu (high 3fd qin^ or 4th qiiiinite) 

todkiMe a psteenh^e fee. Low eoneeasioaer reiunis (ist 
^uaitile O' low Sod ^siartik) iadicaie a lowtr pween^e fee. (AK., 

TabB,p.lS). 

TM the emte fiaaehiie fee detennaation proeeu set forth hi NPS-4S is premised upon the 
latent that dw data etwtanad is the D&3 Industry Koms tsipmseM ioAistiy returns was even 
recognised bj' the 4th CiroBt ndies it stated: 


FtaaSy, h3*S eomptrsd the FST dita to the Brain & Bradstreet 
fD&B) hajuztiy Nonns the water tra^otttSim! ndsstry. KPS 
settled OB the 12K fianehise fee, wdtich it h^eved would allow FST 

to reap profits in excess of D&B’s Bffidian teaiois fat (hajadagg 
[emftacs added). (4fli Cir. Slip Op. No. 94-1570, p.lT). 

Houwver, thb ia fer m ee is statisdcatly invafid becaiae of the sonr^idom ntmre of the ^pki, 
the simii sampie axe, and the ebseace of data essential to evaiuato the de^ee of coidideBce thsi may 
be placed in the icference. 


The bddsl pix^em enfii the NFS’s in&renae that die D&3 sample data rejects tfie Indus’s 
ProfitabUit; Measures arises fiom the nonrsBEiom nature of the samjd^ en^iloyed by D&B. The 
companies fbr which dsta was reported were not nutdomiy selected fiom the industry, but were 
companies that vdhmtaiily lepoited their Sntncial data to D&B. The samples are known as 
“convaseoce” mr “acEsdemaT samples in statistica! parlance, and statistiaans place no eonfidesce in 
convenience samples. 


Thepreblemwifii ramvenlence sanies. .. it that [there is) no 
way of bKrwiag if those inehidsd are repiesentafive the target 
pt^lttioa .. . When paifkspation is vehintaiy or simide elements 
are se l ec ted because th^ are convenient, the SBtySngfiin provides 
no assurance that the iBinple is representative. Etapiricsl evidence, at 
a nattter of fict, is mtidi to die eoDtnty. Rarely do tuqdes sde^ed 
on a eoBveaienee tesis, r^ardless of size, prove rcjoesenative. 
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Cmveawaee ssiifte are BDt reeoRHnoded, far descri^ve 

or eausd lewaich. Marketing Hesearsh: Melltodolagical 
Fmiadatians,-4th «d. (The Dryden Press. Chicago, 19B7) pgs. 435- 
436. 


Also, 


A samfde should be chosen objective))', and thouid sot be 
determine Sqr the convetSKics of the acperioiOTter. . . . tVjslid 
eoiidusioiu abmit the population can be m^eif the sample takes is 
a smuderemiom sample [en^hsss in the oi^iuri]. 

Pefinitiotr A aimpie tacdom sample is chosen so that each sample 

of that S 2 e in the populadon is equaDy Sleds' to be 
chos^ Sudi a selection is said to be m^e atBOfiazii 
[emphasis in the original]. 

The teehidqaes of statistical in&ience ... an; based on the 
assmiqitiontiiatyoursanqdetsasiittplecandomoDe. . . . [T]i» sample 
is a randcB! one if each addhlonal member added to the sample is 
chosen so that ail remainii^ mestbets of the populadon are equa% 
likdy to be chosen. Statistics, pgs. 20-2 1 . 

The used in the D&3 Indtatry Norms ere not tandoni because SIC 44S9 businestss 

net putieipati^ in Q&3’s reportisg setvi^ had no dimce trhatsoevec of bdng seleeted Mo the 
san^ding^ Hffisare at ka^ 3,000 busness^ in the passat^ vessel iHisin^ is the United States, 
yet in 3013 only 36 %mparai^ reported to D&B undi? SIC 44S9, and in 39S9 there were S6 
compani^.*^ So it qipaars that at ieast 99.5% and 98. 1% of the poptiMicn of SIC 4489 businems 


“ The Psssenger Vessel Association (“PVA") is the national trade association of passeagsr 
vessel operator in the Urated States. !t has approtdnmtely 590 nsmbere, and aocordi^ to W. E. 

tigs 1995-1996 l*VA3*reBdent, there so at least 2,500 other biisineKss in tire indsaiy tiiat 
are not members of PVA So informed opimon as to ib® size of the passenger vessel induisy in 
the United States is 3,000 busitresses. However, the number of businUs^ compriwg SIC 4489 
should be yet iilgh^. because of the broad de&tation asd mdusny paraznesers for SIC 4489, 
busiasses that are act eoR^erad to be involved in the passenger vessd industry accorSsg to PVA 
criteria, an still ii^ded m SIC 489 Ci-e. swan^ buggies). 
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in 1988, and 1989, nspeandj’, ware ec^udnd from the posa^lity of being mcfaided in the D&B 
saoplee. These desrijr wees ^ nadisB sai»p!» of ^ husnesees is SIC 4439. 

In the FFA the NFS vidated one of the iwdina] ststistical prindpies oi fnmpfiog when it 
iidltzed nonmaiiom Mqtia; aid asmned the ProfitabSty Messutee dedved from those simples were 
ctesipdvs i^lheealiwp^adatkmofSC 4489 buBne»Ksfto!EwlMd» the aerates wewdnwsi- The 
statistical eommsadiy haa aieh littie fiath in nonpitAabiltty or noanndom aamj^es beMuae th^ 
invariably are not representative of the Uiger population from which the sample was taken. They 
almost always inttodcoe inas in the form of some characteristic or set of cfaamcteristiea whidi are 
oomsEos to the sen^ie laaibm that cause or contribute to their bdog indutM in the aomaidoiB 
M^le. In the present s&e, the sbj^ consisted of businesses vohintarify r^orth^ frmcid data to 
D&B in order to obtain a credit rating. Consequently, some bias in this sample might be istro^ced 
an ova' n^jieesjj^on of companies needing financing, or by s tack of imepity in the infeitaatioB 
rqjoitedbyviflBes^tlavoluotaiysubniitssl procedure. Inany case, itisnot aeeesaiyto qseaiiaM 
upon or idanify the nature of the bias introduced by D&B*8 santpfing procedure. The point ofthis 
discusrion is to assist in deveiojang an intuicive understanding as to wi^ nomindom sampHng is 
uaaficqmddemin&ai^ stad^es. Anotha reason nonmndomsazi^lesae unacceptable is thtf they 
preclude an assessment of sampling eiior, and therdjy prevent stafisticians from detennming the 
accuracy of their estimates. 

NonprobabiliQi [comaadom] samples . involve personsl 

judgement lomswiiere in the selectioa prtyoesa The Sset that the 

elements Ke not sdected prcbabilisticiliy [randomly] precludes an 
assessment of ‘sampUng error’. Wifiiout soma knowledge of sampling 
error that can be attributed to sampling nrocedures, we cannot place 
bounds on the praemon of our estimates. Marketing Research, p.435. 


'*Exclation rate '^ {# cougwns in sam^ each year 3,000 cottqianies in population) X too 
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On te bara of the in<B»ioffl nctuie of tbe sanqiies emptoycd by the NFS akme, ^ can be 
concluded tint the NPS hid ro tsam «> eondude that the D&B data reflects ths instill for fiBsndsl 
sttKraeBtssoountsi8'^(^tiM{hyh&uoretofbuiinmclasiiSedus^SIC44S9. Onthecsniiaty, 
It u ste- dat ^ conaegns in the sti^sslcal community is that the noimadom iMtim of the O&B 
Kuqde leoden the data cois|)letdy uardiabte as a predictor ftn-aiothii^ about bimnesses ctedfied 
under SIC 4489. Thse is no (jiMiaa d>out this. However, to ranphuize the sttHtmy and eaprkitHis 
nstm of the FFA, additkma! statistical deSdenci^ m the D&B di» etn^oyed wffi be diaoMsd. 

Another ni^or defideney in the DdtB Industry Norms data his to do wid: latqtle te. 
f^aenllyqie^itigitbetasertbasmtpieazBiRMereetiBl statislies,tkeii!om3CSsntted)e8tatisticd 
in^rm% tlMt the mMsute t^a ehffiaeteriatic in a sample is re6ectn« Esf die pc^tdaios as a whole. 
Statislies,p. 197. And, “the thing that directly a0esti the size ofthesampie is die vsnabiiity of the 
diaiacteiistic intbe pept^oa”. M., p. 487. Because of the veiy small sample »zes (1 6 and 56), and 
the wide vsiation in the ?rofitabiSty Measures, the sample sizes in the D&BdaUaretoonnaUto 
engender any reasonsbie ievd of confidence that they are refieetive of ProfiUdMihy Measure 
chaisctaisdcs hi the pojnilation ofbusiKssesckssifled under SIC 4489. Although there is insufBdent 
data to quanti^ the ievd of confidence that may be placed in the inference that the MB Ittdustry 
Norms data is reSeedve c^the ptqxdafion of SIC 4489 bufiimses, a eonstdenfion of the tremendoiss 
variatxm hi the Profitability Measures reported intuitiysiy demonstrates that the data, even If it were 
derived front a random tangiie, would not be considered reflective of the industry because the 
samples are loo small. At this poiiit h is impottam to keep in mind that the cumber of businesses in 
s sample necessaiy to produce cfaarsaetistici that ere refiecuve of the industry as a whole. Is a 
fiinction of the vei^ility of the charicteristiea measured. The higher fite vatiahility, the gtester 
sample ^ required. In the present case, the greater the variabifity in ROA, ROE and ROG in the 
D&B data, the liigertbe sample lin should be fi> accurately depict the industry. Idealfy, the itmasura 
ofthevariaMity of the ProfitalwSty Measures in file D&Bsnayies of businesses, and the itunfiier of 
samples necessary to estabiiih Aatisiicilly vafid inferences, would be quantised by caicuUfing the 
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ognisddeviiteofdtequiidetesbEih^andmcdmsforalar^mindserofsaiBpto” H<m«ver. 
the (tel svsWe fiom Imkatyfionm is insufScient for the itandard deviation caleukticBi. 

Csmsc^ea^, tiie bat infica&aof variability of the ProittMiQt Measure svaUle ftom the O&B 

<te is die variMity of the !»oomi and fouRh quartUe tkesbolda rtpsted for SIC 4489 biuiiwsaei 

iotheZMf/nebsto'Minivtanipiea&r 1988 and !9S9.“Theseaiedepictedutriie Abeiow; 


BlpliiiifiQ 



1988 Seeoad 

Quartile Threshold 

i989Fo»nlt 

Quartile Threshold 

Range Betweeo 

Thmholds 

ROA 

(12.5%) 

21.4% 

33.9 %po!ins 

ROE 

(56.1%) 

49.7% 

105.8 %poii!ts 

ROG 

(3.9%) 

14.0% 

17.9 %poims 


The vsiisbifity of the medians fer the Profitability Measate* teponed for SIC 4489 in ttie 
D&B InUusiry Norms samples fcr 1988 and 1989 is another indication of the variability of the 
PFofitab&y Measures. These ate dqiscted in Table B below: 


1 Table B: D&B Median Profitability Measures for SIC 4489^ 1988 and 1989 i 


1988 

1989 

Variance | 

ROA 

(7.7%) 

13.8% 

21.5%poinl$ 1 

L- .. 

(33.3%) 

31.3% 

64.6%point$ j 

1 ROG 

(1.2%) 

6.9% 

■■■■■■■■■■■■I 


” The standard deviasian k a meaauK of variability of a chaiacteristic in a sampie. Statistiet, 
pgs. fi8-m 

“ Rsmanber these am not the nugss fbr these Profitability Measures Hie ranges, defined 
iqr the Qdt and lOOih peroeniilea, woidd be greater than die quaxtile thresholds vdsch m d^i»d by 
^ 35th isd 75th petnndles. If the range were availably it would show an even greater di^ee 

ofvarishiUty. 
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Although the level of confidence that can he placed in the ISPS’s iafersace that the DSB 
Industry Norms data rdleas the population of businesses clashed under SIC 4489 cannot be 
satistically measured became of insuffidency of the data that the NPS chose to utilize, 
considenifion of the wide vsriahUily is the data as depicted in Tables A and B leads to the intuitive 
conchision that the sample men in dK DitB industry Norms ve too smalt to justify reltance upon the 
saiiHile data to in^at^tfaiog about the population of businesses classified under SIC 4489. Consider 
the ROE data reported by the D&B Industry Norms. The s%ond quartile threshold for 19SS is 
nj^ative 56.1%, and the fourth quartile threshold is positive 49.7%, resulting in an incredible range 
Ssr quartile threshdds of iOS.S poeemage pointsi Similarly, the re|mrted ROE medians are negative 
33.7% in 1988, and positive 31.3% in 1989, for a likewise sneredible variance of 64.6 i^reenttige 
points! These wide swis^ in reported ROE are accompanied by siimlarty wide swings in the oth^ 
Profitability Measures. 

Comidering das eciieme variability in the characteristics measured in the D&B lanqrles, the 
hlPS’s conduskm tiuit an aveiage (d'the Profitability Measures repotted for the D&B samples reflet 
the Profitability Measures for the entire population of businesses classified under SIC 4489 is 
completely without merit Ihe ratutns for that population of businesses simply could not have varied 
so wildly fi’om 1988 to 1989. The only possible conclusion that can bo drawn from a conadenition 
of the extreme variation in the Industry Norms data is that drawing any inferences about the 

population of businesses from whieh the samples were drawn on the basu of the characteristics 
measured in the samples is statistically invalid. No confidence can be placed in the data indicating 
mq^dsig about die population ofb i i s i ne sses comprising SIC 4489. Subsequently, neither can the dam 
aipply any indicariaa ofvdnt KT’s Profitability Measures “should be”. The NPS has simply massed 
its marie of holding FST’s profitability dose to the median for buainesses dassifiKl under SIC 4489 
because of the insuSdency of the D&B Industry Norms data. 
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(4) Tht NFS FaUgd in its Du^ to Establish the Statistical Valiihty of the Data it Used 

from tite DAB Industry Norms 

It is tbe duty of m q;ency '*to establish the statisrieal validity of the evidence belbte it prior 
to reaching conclusions based on that evidence,” St. Jianes Bosp. K Heckler, 7£0 F.2d 1460, 14$? 
n.S (7th Cir.), cert, denied, 474 U.S. 902 (1985). However, the NPS presented no evidence to 

estabiish the validity the data it unlized or the inferences it drew from the 27i£S fndbsoy .Mums. 
Even if it had desired to present such evidence, rite NPS could not engage in uiy type of inferential 
statistical analysis to establish tbe validity of its inference because the improper sampling technique 
employed, and the incooqtlete nature of the data, make such an analysis impossible. 

Applying inferential statistics it is possibie, with a random sample and enqiloying the Centtal 
limn Theoim and parametric snitittical aiudysie to determine the sample size required to conclude, 
at a predetBitmisd levri of confidence, that the mean of a particular diaracteristic in a population fells 
within a defined range around die mean ofthatdiaracteristic for the sample. Statistics, fgs. 155-164, 
198-200. In tbe presemoue, if there were at least 30 measures of quartile returns, each derived fiom 
a set ofiandom samples, and ifaddhiooal data were available, it would be possiUe, employii^ widely 
accepted stadstical tedmiqiies, to make a statement such as this; I am 95% confidem that the interval 
9.5% to 13.3% contains the mean of the medien Return on Equity for the population of bu s i n ess e s 
classified under SIC code 4489.” The same type of statement could be made about the quartUe 
thresholds; about both of the other profitability measures (return on assets and return on gross); and 
about the firiancial statement accounts. Tbe Central limit Theorem and Confidence Interval 
calculation of paiametric statistics is central to almost all inferential statistics. These are the statistical 
dewces that are employed when, for example, survey results are assigned margins of error (another 
way to eiqrress a Confidence Interval). Thepoint is this, the Central Limit Theorem and Confidence 
Interval caiculatioa, with its concomitant detemnnation of appropriate sample size, are not some 
esoteric or obscure statistical theories that the NFS should be excused for not employing in pursuit 


” The additional data needed to conduct this type of analysis would be metfianandquartHe 
threshold data fiom the nunfeer of sample sets dictated by the desited level of confidence. 
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of its duty to estsUiih the statisdeal vaSdity of the data it used. They are foundatioiial to basic 
inferential statistics. Thqr are the way that statistical data is validated, and if the D&B data was 
presented in such a way that the validity of it could not be tested, the NTS should have looked 
elsewhere for data that was at least capable of being subjected to validity testing. 

In light of the a priori invalidity of the S&B data because it is not derived fiom a random 
sample, and in of the small sample sizes and wide variability of the charactesistics measured in 

the samples, and in lig^ of the inabiSty to even submit the D&B data to statistical validity testily 
because of its incomplese nature, the conchisiotts the KPS teached in its FFA, isdnch are wboSy 
predicated upon inferences drawn &om the D&B data, should be dismissed. 

Cleazfy tiw KPS Sited at its duty to mtabUsh the statistical validity of the data it employed and 
the inferences St made there&om in the FFA. Not only did the KPS SO to even attenpt a validation 
of its data and inferences, but h has been affirmatively demonstrated that the KPS so wolates 
fundament^ piuietples of iafhrential statistics in its FAA that a serious apology for its statistical 
methods is not possihie. AcconSag to & Jones .Ho!^., tlas fishue to validate its data atsd m&renses 
sufficiently establishes that the NFS’s methodolo^ in raising FST’s fiaachise fees is aibifiaty and 
capricsoas, and the 12 %fianciiiae fee should be set aade. However, an additional a^etu of theDdlS 
Industry Nams data buttresaes the conclusion that the NFS’s utilisation of it in the FFA is arbitrary 
and capricious. 


fS) D&B'sOmCritiamendlimilaSlanofllsDalaReKkrsihehlPS’sI^liasceVprm 
That DrdaArbltray Bad Capiicioas, and an Error in Judgttatm 

The DtibB/aefastyAksms were neither designed nor conqnted for the purposes of ffie KPS, 
and courts have found thtt uiian an agency adtpts a r^ulatian based on a study not ^tedficaOy 
deagned fbr that purpose and wftidi has been limitsd or criticized by its luthon on essential points 
asteh agency action is iibitniy and capricious, and constitutes a clear error in judgement. Htanaaa 
of Aurora, he. v. Redder, 753 F.2d 1579, 1583 (lOtb CSr. 1985), cert denied, 474 U.S. 863 (1985). 
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it is |>reeiseJy the type of limbuioii iixl criiidsm found in Hionana (^/liirora that the ptAlishm of 
the need to eautiOD its subscrtien ncn to indiscriininiidy 00 th^ daOL 

Eatii sdMcriber to the DiB Indastty Hams must sign a cssttact dat inchides Ae foBown^ 
provision: 


The sabserBier adcnowkdges tlat D&B does not, and cotiU 
not &>r Ae fhea efaeged hcseundet, guai^ee w vaasa Ae 
cotiectnesi; oomptetaness, cuitentoesi, merchaiitabBity or fitness for 
e particular purpose of die infbmatios. Such infbimtion usuaBy it 
not the poduet of an iadqieodeitt inveitigstion prompted ^ 
subtcribe'tinqmry but is updated end leinsed on a peiiodic basis. 
Dmn&Sra^ivt,lnc.,§3ofSlBndanlS)ibseriberCoiavia. 

A simUar caveA is provided with each written report that D&B provides its chentt, whhdt 

states: 


TMs report . . . contains information con^dled Sum scairces 
wfaieb Dumi & Btadstteet, lac. does imt coatnd sod wimie 
inibnnetion, unless otherwise incScaled in this report, has not been 
verified . . . Dimn & Bradstieet, Inc. . . . does not guarantee the 
accatacy, co m p le te ne ss, ortimddness oftiteinfimnation provided. 

So, asetsdipg to /hmimot;M(irarti; the NFS’s TtliaocetqKmAe data ctmtaiaei 

/ntiaro> Mnns renders die fianddse fte determination process contained in NFS-4S sriutrsy and 
cqnidous because of Duim & Biadsireet’s own criticism and Smitaaion of that data. 


(6) The Identical OHidsm Ltveltd cn the D&B Industry Norms Api^ to the KMA 
SialemeiaStatOesengtloyediy the NFS in limiting Officers' Saiaies 

The NFS employed data reported in the RMA Statement Sa«fi« to justify its findtation cd 
FST ’s officers’ sataries to lOK of gross raeefyts. Each of the criticisms leveled at tise DiBInditshy 
Norms apply to the RMA Statement Studies. The Statement StuiSes cmtda a puidiihsr*t 
fiDhatiott and oriticiim of tba data ooetamed therein siadlar to that finind in tile /fldetoy .Mutos 

(see Erddilt 2). The NFS’s utdzarion of the data should therefine be eoosidered iibitiasy and 
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cqiiKiaus, aad t dear error in judjpmett pumiau to f/BBom? The dm is coi^ 

SIC code xSzing raamidom mailing tedmiquet (see Esdiil^ 2, patagt^d: 1). aod tlie sai^ aze 
aenidiy used flie UPS fer SIC 44S9 coniisfed of oaly 10 buffieesm. Not rm^it tUs a vidados 
of the hindamentiis of stadatscd tnilysis descdbed supra, but the SMA Siasmtm Sm£a hsdf 
spcdScalbr mans agasnst using hstaty fi^oes doived tom snaB sinples (see Exhibit 2, paragraphs 
3 a»i 4). Ihe ^asrrwanl Shadter further provide a -nwimig concenni^ the ^emb de£»e!^ 

of utffiaag SIC code dassScadon as dtoused supra (see BchSMt 2, pvagraphs 2, 5 and 6). Barod 

upon these aMdsnia. the NPS'ati tiKa tt i ort of the Slalef>ie»rdhiidresto(UsaUowoverS162,000 

of ofScers’ raiariea in the FFA is cleatiy an atbitraiy and capridous abuse of agency discretioa, and 
a dear oror m jud^Bieis, 

(71 ConcbalomSegBnSngihe NFS's Utilizsaionf^ the DAB IniiatryNiimis and Rt4A 

SSMmtttl Studies Data as a Comparator for FST 

Ttee is OTie reasoEsMe oondasaon that can be drawn fiotn tim tesgthy discHsaon of SIC 

codes and the NPS's utilization of the £l(£5 /w&my yormr and the /{Mf iStatotrenr Sn;<£er data. 
Tie daSaisstalisdcillyunelaWeandinvalid. This is theconchiaon readied by Dr.MarkF.Hartley, , 
DSA., an A^odstsPnofiMSor of Statistics altheCoSi^ofCiiSilesean. After retdewii^N^^ 
fbeWK,^DABJniiatiyNarmKidiiioJ&iA&atemsntShtdies, Dr.Hanleyescpressedfaisotnmra)- 
in an Affidavit vdttdi is attsdted as Eshibit 1. liong with ins Cunicutum Vita. Because the KPS Sded 
in its dutytoestadiditbestatistical validity ofthe data it used in the FFA,ittcoDcluaonthata 12% 
ftanddse &e is a^sii^isiate is invaSd, and die N^*s ixnpcsitian of dnit lee constitutes an aibitraty tnd 
capridoos abuse of agency diseretioa, and a dear wror in judgement aoconfing to the doctrines of 
St. James Ho^. and Humana of Asaora. 

Thcugh less teefasica! in nature; a shnilar condusioa was reached by an advisory aibhrstioe 
pand ad d re s sing an increase in ftaacbise fees imposed upon another NFS concesaiocar.Parfcwy Inn, 
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bie.Cl’orhiiqytatMjr).'' The/MiwQ' Find wssthsfiraimptitialtiftiinai to review the firsndiise 
fte reconsideration pnicen of NPS-48, and was dearly critical of the use oiHxD&Bti^say 
Aiorwg. The pandepneddiat,“{F]attrfihedigaihy in determining an a ppr o priate fianclate fee (is) 
thediienee of nme mitabte data r^ardii^ the identity of Parim^’s tatapmasn” ParioK^. p.9. 
Lsigdy due to deficiencies in the ihrirsay Alenas data, die i%ir/h« 9 ' Panel condaded that h 

coidd not feeoniffland a ftneUse fix and suggested that: 

n]f ap propri at e data does not esdst. the government should 
undertake to develop its own data or to explore alternative 
approaches to fiandase fix determinatioas that are not so heavily 
dependent on comparisons vwth outside the rational parks 

fiat operate in a dffisrent environment. Indeed, the government miv 
wish to esttdifirii a task fistce^ perhaps induing r^rretetrtatives of the 
concessioner industry, to study the issues of comparators and/or 
altenative aptnoaehes to eaieuhuii^ fiandiise &es. Id. P. 10. 

The Panel condudad that the methodology fiir reconsidaring fianchise fixs as set 

fi»tbinMFS-48,pi«£ealBdupQaiM£/>)dhjs>’A'omsdstaasitis,isinvsiid. Simiiarly.inthecase 
of FST, the NFS’s adopdm of broad fiiur digit SIC code classjfieatimn for the cat^oriraoion 
FST’s coneetBon opentknti, the NFS's rdianee tqion the D&B Industry Norms a»l the RidA 
Saname/trSeuEfies data in its FFA, and the oridcitm aid fahtdon of that data by fix puUishets, when 
coupled with the inebive demonsuation stqna that the data ulilued and iniereDcts drawn in the FFA 
are in fi»t ata ti st i edly invafid, estahtiahas dad the NFS methodology eiiqiloyed in raising FST’s 
fisnchuefiesissnaifaittaiy and espridoussbuse of Sges <9 discretion that constitutes i clear error 
injudgemem. 


" Pursuant to § 9(e) of the standard NFS oancesskax contract, an indqxndem aibittaikNi 
panel was convened to review the fiancUie &e increase firr Parkway inn, Inc. in Great Smol^ 
M ramtaha Mafional Park. Peshscfy Im, Inc., Pfsgah Inn and Ihtional Park Servics, No. 
I60061S910(AAA. 1993) (Kahn, Hinson, Winieski, Arts.). 


36 


195 


m THE ARBrrSARY, CA7KiaOi;S AND iUUSlVE NATURE OF THE 
ASSUMFnONS . AND ADJUSTMENTS MADE TO FST* nNANOAL 
TOOSMATION IN THE ETA 

The foBowsag discassiort *ddi^Ms naterial errors «nsde by the NFS in its manipulation of 
FST's Snancial dam and m the assn^iica) it made in the FFA . 1 b sevemi Bstences the NFS acbiidty 
Mcdstesthe^sence i^timCPA’aSsxdaseiimptoviaiau, tnsigraaes ita cum gutdeEnea as set foith 
in NPS-4S, disr^aids Saumaientil economic principles, ignores known mmnonac or operationil 
lealitjes, or usurps GAAP. Each of the enors works to ehber make FST qspear hi«raically more 
pmSodtieslimi ft asmaSy was during the period, 1986-1990, rims 1usdQing”aiBgher^orwDrks 
to ani^'osate the ^jparaat intact of d» hi^fte on FSTs antkap«ed &tur« rmaits for 1991-2000. 


hi reviewing die liPS tnanipuiation of FST*s fioano^ data, it is importam to undmmsrai the 
mathematical rdationships between the data beii$ manipulited and the return or Proiitainl^ 
Meesrres uhHzed bytheNPS. The three Profitability Measures entpioyed in the companion with the 
MS Indusoy tiarm data, as prcnaousiy stated, are Return on Assets (HOA”), Return on Equity 
{“ROE^, md Retum on Qioss Recdpts f^OG"). ROA ROE and ROG ejqsiess net incmne as a 
percentage of assets, equity and gross hwoine, respectively. N« income is the numerator m each 
calculation, and the desomenitois ate assets for ROA equity ibr ROA end poss receipts for ROG.® 
Consequemly, to the eitent that NFS a^'ustments increase net income, or reduce assets, equity or 
gross neapts, FST’sProStiitility Measures are skewed upward, enhancing its adjusted return and 
apparent profitabiiity. And the inagiDtude of the nuaupulations, particularly whoi conqrourrdcd 
together, to grossly nnsiepieaesrt FSTs finandsl condition and the probaWc value of FST’s coBtiact 
privileges, and so violate the CPA GAAP, NPS-48, economic and operational realities, and 


* ROE -[{atgasted average net inoonie+ average equhyjx 100] 
ROA^ifaigusted average net income s-nvoigs assets) X 100] 

HOG’' [(adjusted avearage net meonre* average gn»$ receipts) x 100} 
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fiaidzmes^ esoMsse dat the Mtmg of ■ 12 % fee {Wsant to tise FFA 

dwttittes aitHtttiy. csinidoiu and ^uave agency action diat is not in accotdance with the iaw.’^ 

(!) HmNPSGaveNe (^nsiAratiimferFST'sLmDsht FelfyDefgreekOiii Assets or 
QpereMtmsi ^fidesKy 

NI^-«8emia«Bfl»a#BtBje!it$ti!ade to FST» reported finandsliaferiMtion to be of two 
Tb: first is « quanhtative type tim is to be '’tnstdated into doliais and added or subtracted to 
net profit”. (A.E., tsh B, Stc.3, p. 1). In tnaidag thu type at qnanfiatiw: n^iostoKiii NPS-dg 
cautions tint Mieifiiotiid be taken in comparing coRcssonsr mums to indtsSTy standards in two 
particuto fixed mcpeise areas, iwmeiy, interest sqresse and depreciation. NPS-4S cautsons that 
conces^ot^ haviag little or no Ics^term debt with low interest experae snll idxrw aprofitability 
drat h “ovastatad «d>en compared to industry averages [enqdissis in the ori^irair. (AJt , TrOi B. 
Bc3,p,2). Similsatv.cooeessioiiOTwMi older assets that are firlhr depredated wffl be “ ovetastmp 
their profit8biI% with respect to rndusoy averages [emjdiasts m the oiigmal]”. (A.R., Tab B, ExJ, 
p, 3), Acomdisg to its own gindeSsss, firr the lasipote of eompatabsii^ to industry Bvetages, FST’s 
BM income should of been adjused downward because it bad relatively iittie long tem ddrt (and 
thwefirre t loww interest experrse relative to the irtdustry),” and its majar capital ass«s were fiiHy 


“Aiintraty” means, “an ‘asUtrary* masmer, as fixed or done capriciousljr or at pleasure. 
Without adequate delennmiig pti^le; not founded in the nature of thiBgs; nonmional; not done 
or actir^ aeoordisrg to reason or judgement; denendhig cm the will elnnft [enprhasis added] . . .”. 
Slack's Use Dtetianay, 5th ed. West Publishing Co, 1979. 

* NPS reviewed FST's 19S6-1990 fieainoial data in the FPA. The BCtual debt figure utilieed 
by the NFS for conqarison to iadustiy avenges was the average debt for these five years, or only 
$92,000. Fortbeyeara 19® and 1989 it had no debt la 1986 and 1987 it bud rdtliv^ iiragnificasa 
debt ieveis of $37,000 and $40,000 reapoctivefy. Only b 1990 did FST cany atry agtO&Bnt level of 
d^t, sod this was two Smii! Buffitiess Admiidstratioe loans secured to cover losses mcutred as a 
muh of Hurricane Hiw>. The two ioana were originated in Saptewbcr of 1990. and the tong terra 
poitions of the loans ww $383,0(» oaFSTs Deceisber 31, 1990, balsnce sheet So in only W 
five vegUflOlictlBiodcmnidefed in file FFAiBdFyr ha v e wdataouM he 

affigMsTedawansficent tag tern deht. vet die NPS HM wit Bishe th e edliastiMnteallKl for in Tips. 

48w<lBlconcessioiienihiveBttleoriroionptmTid *bt tn<«« « itmpg Myim«nv i-m fc. 

due to hs esaaorSnsry nature, tUa SBA d*t should not conatbttte m ary way to file m not 
nudsag the benefibal a^usmmt bdng ^icusaed. 
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48pieciated (and therefore a lower depredatisR expense relative to the iiidiisliy).^ M discussed 
supta, these downward es^ustmeitts of set ienme would have deamamd FST’s ProStainlity 
Measures. The consequeice of N?S not foilowing its own guideUnes is to penalize FST for having 
little or no debt, and for bong a mature company that has maintamed assets over the y^ts in such 
a way as to prolong their economic life beyond that experienced by the industry at large.” This 
omissioii is a violadon of the CPA because the femchise fee is thmeby leitiaUy a fenedon of FST’s 
low and fbliy deptedated assets ixdter than the “pn^able value of the privileges gjamed by the 
contract” as required by §20b (d) of the CPA 

The second type of sdjtMrnem esvisitmad by NPS-4S is a nonquantitarive type that, thou^ 
not subject to mathemxtical eaieulstion, is sill to be taken into accouid in setth^ the fee. The 
nonquantitative type involves a raviav for evidence of good or poor management i!a tins 
nonquantitative review of management, N^-41 esnsiden “[Qield observation to be especially 
in^ortatt in judging managemmit petfonmanee”, and points to “[ejvahjarion reports” and “periodic 
t^wrationsii reviews" as “useftil aides". (AJL, Tab B, Ex.3, p. 5). Again, in perfetimng the FFA ^ 


” The two passenger veneis owned by FST, its major capital assets, were purchased in 1963 
and 1971. Consequently, tbiirorigioel cost basis have been fiiiy depreciated. Tte FFA goes so fer 
» to aeknowiedge that "the older boats are essenrisily depredated” (AR., Tab OX yet it does net 
make the benefidai adjustment to FST aa NPS-4g requires. 

” In essence the co n sequence of NPS'a fiihire to make this adjustment is to require of FST 
an annual payment to the govmnzneet of es amount of mosey eqmvalent to the difierence between 
the industry aveagc for interen npense plus depredation, arid FST’s interest expesrse pkw 
dqnedation. In oriier words, every tritofnetineon^ FST would lisve realized l^wrtue of Slaving 
paid for its capHal assets and try viitue of innmsdmag these assets in sxcdleat working otdm; wiQ 
now be paid to foe gevamaeat. Itoblniig a bunness of these benefits of maturity (paid for otpM 
assets with the ooncomitam low depredation etpense) is tantamount to roblring a rerirse of Iris 
petsairm, and certaai^ hm no reb&mfoqi wbatsDever to ti» "probable value of the piivil^es grented 
by the contract” vdiich §20b (d) of the CPA requirre fianchise fees to be based upon The higher 
Srtnchise fee resuith^ feoin foe NFS not prepay taid:^ into account FSFs low ddrt and fi% 
depredated assets is only idated tot and dire^ dstennined by FSTs low ddri and older assets, not 
by the pnfoable value of its oontnst piivilqes. It results in a vdadfell to the government that is not 
authorize by foe CPA Aocmdingtoiinsaietbsdology, once a concessioner p^offtmtiots on 
£% depredated capital assess its fiiadsse Sms to NPS should increase by the amount of the interest 
payments the ootmessmier no toiler has to pqr to foe leoder, phis the defnedation write off it no 
longer takes on hs books. TUs is Inghly inequitable. 
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NFS fiSed to Mow iti ovm gisddises. There w*s so Sdd obsevadon by the persoaCs j responsible 
{br setting the fise, and FST )>*a lecdved rnnhing' but the highest scores in its imnual opemionti 
reviesvs. A isversble idjustmeat is the &e should have been made M FST due to its operational 
eSeieGi^ acmdiag to ^ hs dero^sii trf NI>S-4g, no ettenpt to ascertds FSTs 

opCTtionai efficiency wis even nade, end there cieaiiy was no credit given to FST for operational 
efficacy beciuwthe FIPS tetafteaf^rou^ the mtcdmaitf’&rFSTiiQpeofbusmess. (A.K.,Tab 
GX Tins ffiSote to taice htto acoousithe operstioiral eSctenr^ i^FST is also \nolttive of §20b (d) of 
the CPA, beettiae the SaacUie fie beemses a feitciioe of opsrafional ^Sdo^ itSxa tiun the 
“prolaide vahie c^Fthe piivileses gran^ by the contract”. And the relation^ is perversdy titverse. 
The greater the rficienqr. the figher the net inocQie and tha higher the fie; the less the efficiency, the 
lower the net iimne and the iower the fie. 

(2) IheNFSAssurntdAyK^AbuostSSSOfiOOcfFST’sEtpiity 

InfliefFA die NFS atgusted FSTs ecjuity downward by abnost S350,0(K), with the otdy 
erqrlanation bdag a notstkm, “Assume average equity of 50% of assets” (AR.. Td> C, p. 5). One 
can only assume this is in adjustment based upon the OrtB/ni&snyAams. However, NPS-4S 
nowhere authorizes adjustments to coneessroner’s equity. Of course the inpaa of assunung away 
FSTs equity is to make FST appear more profitable because the ROE calculation yields a higher 
return with a lower equity figure. According to GAAP, Equity •= Assets - Liabilities,” but here the 
NFS asserts that equity equals wbstevei it chooses it to be. 

The reason FST has higher equity dan the indostiy average is that FST is a mature conqia^ 
with rdativdy little debt that has made profits over the years. Equity it increased by the irtvestment 
ofcrqihalinabusmeasiiidaiinualeanungs.” The irwestment of capital that increases equity may 

” The ownat's eqiaiy hi a busneu represents the leaouteet invested by the owner, it is equal 
to the total assea mious d» Eabifides.” Johittaii, Chiiias E., Robert F. hfiags and Walter B. Meigs, 
Aeeeiain’/^: The &uljFor£»at/ita OaMens, 4th ti.MeOtmr-tSU, 1977, p.I6. 

"“Owner’s eqtaty in abusinest comes firom two sources: (1) Investment by the owner [and] 
Q)EKningsfiom{nofifibleoperafionoftbebusiiiess...”Akl, p. 17. 
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tske th« fom of sot osly tnidal stst-up cspiu!, but slio tlte sads&»tios of debt through prindpsJ 
p^raeats. At the dine the FFA was product FST had been in bosinessfor over thirty years. Ifin 
Set FST’sequiqr is high rbhttive to the industry, is Uthiny years worth of ads^isg d^t and earning 
profits that has resuhed in that high equity. Ones again FST is being penalized fiir being a mature 
oottpu^'diatiBs its assets essentially paid for, and that peiaity is beng compounded. It is FST that 
shot^ be reapiog the b^ieSt of teving serviced sad satisSed its debt over the years, yet the NFS is 
attenqiting to reap the benefit with its assumptions: Squi^ U sometMng a company earns. It cannot 
be created by accoumiiig slight ofband. It is the cumulative result of placang start up capital in a 
company, and that, through e£S»;live management year in and year out, earning profits, growing 
assets, and reducing fiabOHies. For the NFS to anspend the ptincqiles of GAAP and ‘^i^ime awa/' 
equity so dial a hi^ier fianclttse can be charged b uneonsdonabiel It is also, as stated above, not 
authorized by NPS^S, and it certainly has so reladonship to “the probable value of the privileges 
gramed by the contract” as §20b (d) of the CFA requires. In fict, tins methodology is in direct 
conflict widi the explidt prodaons of §20b (d) of the CPA which states in pan: 

Franciase fises, however stated, shat! be detennined upon consideration of the 

pfobaMe value to the noneefldona’ of the privileges granted the particular contract 

or permit involved. Sudl value it the onpottunitv for net profit in rela tion to both 
gross reeeists and capital inveatai {emphasis added]. 

The CPA unequtvoeally requites that fiancKsa fees are to refiect the probable value of contract 
privileges, and that the “value” of conttaet privileges is the opportunity for net profit in relation to 
gross rcoripts and laqiital invested. Eqmty is refiective of the captal invested in a business. Although 
not a perfect measure, equity is the best iixScation availabls fiom accounting infoimation of tbs 
capital invested in a busiaess.” The CPA specifically requires net income to be related to oqntal 
invested in setting fianchise fees. When the NFS issumed away over S350.000 of FSrs equity and 


To the extant etpnty nisnqpresents the cental invemed in a business such as FST whidi has 

sigtufi wt fu% dqneciated asseta, it nudaSltfi eapHai invested because of the acmmiulation of 
depreciation which lowers tile value of assets on the balanee sheet. 
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then related net mcosw to tUs lower «qmty figure, it directly violated the CPA by nm giving FST 
“credit” &r the Ga|M it has invested. 


(3) the NFS biebukd Net bwome From NothCoitcesdon Somes, and Failed to 
ANatmdedge Tax LkddUty in Caiadatn^FSTs Average Net Income 

The methodology employed in the FFA begins with the calculation of FST’s average net 
income ibr the five year period, 1986-1990 (“ANT). Adjustments are dten applied to the AKI, and 
das adjusted ANI figure is ud&ged in die Prafitahifily Measure cabutations to arrive at FST’s adjusted 
prafitabiSty. The NFS, cmndering FST’s a bat ed profitability too high lor its Eking, that proceeded 
to various fianelase fee tales to the adjusted ANI until h settled on 12*4 (roughly the Mutest 
rate allowed). In the process of ealoilaling ANI, fidmess and defence to fiudamental economic 
principles is eiudal because the fflitial ANI figure, once adjusted in a manner benefidal to NFS, was 
utilized in the ProStslrility Measures to condude FST was too profitable. If ercw was made in 
calculating ANI, the PraStairifity Measures are thrown offbeeause AMI, oiKse adjusted, is factored 
into each Frofitainfity Measure. The higher ANl, the higher each Profitability Measure. 

The tips made two rifftbScant errors in ctdculadng the impoitant ANI figure for FST. Find, 
itiadudedotm-ooncessioerdatednetineomefflAhn. Secondly, it assumed that FST’s operations 
reauksd in no income tax Eabifily in die years 1989 and 1 990 rin^ because FST had become an S 
c o r p o rati on elective fisr eabaderyear 1989. 


FST operatcf both caneairion related and non-concession related businesses. Concession 
related acdvitiet sre sU acriviries engaged in pursuant to the privileges granted in its concessioa 
contrict with the NFS. Oros leoeipis fitan these concesrioQ related acrivities include ticket sales fisT 
trips to FSNM, snack bar sales CO such trips, and gifi shop sales at FSNM. Gross receipts fiomiKsf!i- 
concetsion activities tnehide harimr tour sales, diaiter sales, dinner cruise sales, and food and 
bevenge adesoa 8udttript.IiaitaFFA, the NFS inciuded in its ANl calculatHm fin 1986 • 1990. an 
avenute rf$173.1 54 of HOtKoneesaionreilted net ineonie and 822,449 nf“ntha-incnme"(prim«rily 
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iffleome derived from investment of waiidng rapkal). (A.SL, Tib G, pgs. 2, S).” The NPS then, as 
detailed above, utilized this AMI figure to conclude FSTscoDcessiimTelstedacthiitiesfitmi 1986- 
1990 were too profitable. In eonehdmp that FST ww pgnergtmif too much aet ineome tiader its 
enneesrioB eontraet. the W »S inchded m sverage annnal net ineome of S195J03-thzt_wasiiilt 

ynneBBBdiiiidB-tfaBaailiaB. fA.S-T^CLW<3i5sh«et8.p8a.2«riSI.YetvdatriahtdoestheNPS 

have to any fees dist are based upon net incotne not derived under FST’s concession contract? Not 
only is this ineqiat^de Slid capridous un^ a common law sasdard, but it violates NPS-4S and the 
CPA. NPS-48 provides: 

Pnaaacial repoits should reflect only isrpirk operatiom and 
BQi inahidlt jacom tori gptam of oflier iioiKOBsiKaan 

operations or hiisineas of s enneessinn er’s orpankarion {miqthasis 

adde^. This ia most hnpoftaat because each separate Snandal report 
ritouM securatdy refieet only the resubs of rite conc^os operation 
under contnet authorization to allow for niearingfiil analysis, 
comparison and evaluarion by the Service. (A.R., Td) B, Guid^e, 

p.2). 

In si^eofthefiiet that KPS-48 specifically instructs the NPS to eaclnde non-concoson net mconm 
for ‘hneeningfiil analysis, cosqiarison snd evaluation’*, the KPS did in fret include the same in its 
analysis of FSTs profitability. 

EvenmoreagmScaatfiian violating KPS-4a, the inclusion ^FST’s nos^oncession related 
net income violates the CPA Secrion 20b (d) of the CPA recpures that franchise fees: 


[S]hall be determioed upon conrideiation of tl» probable value to the 
eoncessianer of the nrivaeges granted hv the particular contract or penmt 
invotved. Such value fr the oppoRuffl^ for net profit in relslion to both gross 
recdpta and capital invested [emphasis added]. 


” It is isnpoitant to note these $173,154 and $22,4^ figures are aH. No expenses are 
deducted from fhese figmes at alL This noo-Gtacenioa rdated net ntoome that is added to cmicession 
related net ineome “goes to die bottom fine”, snd frierefine grossly overstates the proiitsbiiify of 
FSTs concesson related activities. 
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Here, tbe NPS goes beyeod the Eimuiians erlsMistttd by the CPA and determines FST's 
gaadn^lteby (»sniab^i!(e bmtnne^nBated ou^de of tbepiMeges i^anted ^ tbe paitiadcr 
eoBtrsee”. Sinee FST's set btescne derived &on noa-esnseeBon rested aesh% is ast generated 
pursuant to any tnivil^es graned to FST by bs omtmet with the N^. the NPS bss no authoiiiy 
under die OfA to cotddertuebinon-coneessins net income iis determining FST's fiaashite fee. The 
NPS anply ssedBred the sudmthy upon hse!( but an agmsc^ orarat cosier pcswar hsdf 
LouisiaitaPuMie Servict Coam'nv. KC-C, 476 U.S. 3SS (1986). 

The aecond sigmfeant enor the NPS made in etiailating FST's AN! was to assume FST’s 
s^semtiaRSgeQeiKedaDmeQnietaxSabiEiyesrtbeyetn 1989 and 1990. Fm-eafamdar year 1^9^ 
beyond, FS7 made an decdon perautted by tim Intonal Revenue Code to be tmced as an S 
coiporadon. S coipoiatiana, ahniiar to partneahipa are "pass thnnigh" emides that, in molt 
instances, are not subject to any tax at die eorponue level. Instmui of paying asoipoiase level tax, 
as as S Rxponaion ^ taxaUe Incoffle and various tax tttributei of FST w«e “paffied thnmgh” and 
attributed pro nta to its shandxdders for 1 989 sad 1990. Tins is not to sav that income tax waant 
due the federal and state g ovenunea ts on the taxable income generated by FST. The tax liability 
simply did not diow up on FSTt books by virtue of ha S corporation slecdon; Isn it was paM by 
FST’s sbarediolders on tbeir indvidual returns. And, as is comnmn practice in the case of S 
oorpoiidcms, the fluids to pay tliat tax Balnlity ware provided to the shareholders by diatribudom (d' 
FST’s eandngs to ttsshareholdera.” So there was tax BabiStyissultiag from FST’s operations in 
1989 and 1996,andtheflu>ditoiidsfydiatliabiBtycunefiomFST*seammgs. 

Tha general taxs% adienm ^rplicabie to S corporations is simple and widely understood. It 
is capiiaca»fi3rfl)eNPS to asmnwdutito tax fiaidfity resulted fiomFSTsopetadons in 1989 and 
1 990 when it not only knew that sudi SdxBty existed, but waa alio cogtazant, through FSTs isnual 


" FST’s taxable aocnoe that paaaed through to its ihaiehotden in 1989 and 1990 was 
S1484^ and $41,164 le^eedvely. Hie 1990 Sgweia low tebdve to the 1989 flgurebecatsettf die 
ddetmious ingum Honieine had on I990h perflnmaice 
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repcHts, of the level of taxable iasosie that wtniSd be passed throu^ to its siordsoldm.^ The NFS 
amply assumed atvqr or ignored msome tax liib^ g»ierated by and paid'for fiom FST’s earnings, 
and the impact of this enris to overstate AN! in its FFA The msome taxes figure sued in caliailattng 
ANI is the avenge ofthe taxes paid over the five year period analyzed in the Since die NPS 
assumed no tax Eainlity fi>r two of the five yeais, the avenge inKnne taxes figure is grassfy 
understated, itsultiiig in a Ugbe AN! and, thoeby, as apptrettly Mgber profitainBty.^ Tins is deariy 
in violation of not only fimdamanl eoaiMsic jsindples, but siso ofKPS~48. The fiuiure to recognize 
such a dgnificant expense item as income taxes is also in violation of the CPA Section 20b (d) 
requires that fiasichise ^s be deteranned ‘hipon conaderation of the probable value . . of the 
privileges granted by the . . . conOact”. Probable value is defined in tenns of the concessioner’s 
‘^opportunity for net profit”. So^ to the extent the CPA pesmits consideiation of ptofitabiii^ when 
setting fianchise foes, it leqinres a realistic evaluation of the “opportunity for net profit”. Net profit 
is foe amount remaining afio* all expenses are paid.^ But refisdag to acknowledge such a dgnificant 
anmial expense item as state and foderal iseotne taxes cannot be eonsideied a reaSsfic appraa^ of 


®In Schedule F of its 1989 CaBc«XBawerABm!a/A;wrt.FST informed the NPS that FST 
had “ejected to be taxed under Chanter S of the Tirrefnsl Peveraw Hr mnninp laeuary 1, 1989. 

Sharehoidess are ternd adhaduaByoa thein»me earned by foe Coipotation in 1989.” For 1989 and 
1990, the hiPSthculdluitve; as required by KPS<48, assumed Hstorical tax rales, or used a 40% rate 
as is required when “no histoiical rate is tvaiiSbie'". (AJC, Tab B, ExMbi! 1, p. 4). 

” If one takes the assHrop tion that comfitiops „ . . wtUbebagcali^fflinilarto the 

years beh^teviewsd” as ts^iitial by NPS-48, the ooasequenra of NFS not ghdag credit for income 
tax hainkty it knew FST’s operatiossgeaencted was to sequester eveiy yew, in foe form of fiaachise 
foes, an amount equal to the cmihilaifioa 1989 and 1990's tax fidaSiy simidd have made to average 
nxxxne taxes in the ^A (AA, Tfo B, Guiddiius, p. 15). lafimt, thersistgoodargumettthatfoe 
rdahvdyt^ 1990 stoomtaxlniB^resulia^fieiis Hurricane Hugo should hove been adjusted 
upward ttgniStosify, leaiifoig in ^ a l^ter average iiiKxse tax figure wifo foe concomitantly loww 
AMI and ap{areMproStabiBtir.ygS-4g|«&ec8ive to “apptoaaine l eia foe financial presei^on”, “any 

known dtasges foat win be laeque to foe GMceasioQer” dxxild have jsadfied this type of adjustment 

toact»antforfoB « xa » oid iaai yiiBpeaofaigo.(AR,,TabB,GuiddHtop. 15). 

” In Aoceutfotgr TTwStisfo^brBtistoessiJRdsfons; p.77. the authors equate “net profit” to 
“net income”, and state foat “net income wpMt« revenue minus expemes”. 
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tbs “oppomsuty ferast SuAaa ovemates net incraneby 67% if a corntmtsd 

fbdsfsl and state tax mte of 40% ii uwd” 

(4) lhel^P^hd^^i^nfyAoeBmtFaFtiKReemstttiitimtf&e¥tmlLgeBem 
aPmehcm 

felts WA, after fte NPS (aksdatsd ANI IS (fisa«sd IE &e previous aeetions, it |no^e*ied 
to *pit tisa AM is feat rads FST appear iBoi* pjoSt^ie. Oiss rfthe taoii ^riftiant 

adjuitmaiB th® NFS nade to FSrs AM was to recenstituta the lew of the vessel “Spirit of 
Ghasteton”as»purBliaseC‘SOCKoBoastitu6so”). This was done even diougJ«,eonii5teiit with its 
sssSwXbjI tdjEptio^ FST leoeived N?S sppoval fcr ftse ftsm tfowtwshp siri lease of rite v»sd. 
The NFS anmaed a pwi^iase prise of SI osiEos tsd debt of $600,000, aosMhsd «v«’ ten yeais. 

(A.R.. Tib G). The vess^ aetuall)r cost over $1.4 mUlion and had of $i.3 Biffion. The 
Waalnagtoa offiia of the NFS (whete the FFA was perftnreed) was evra put on natiBe llat its 
asBia^nions n^aidi^ die cost and asiBiiBt of dds on the vBssd in ques&SB w«a aws^ssi*. 

In a memorandum ftora fames Coleman, Southeast BegionaJ Dbeetor, ts the Aasodste 
^tactorfbr OpotmkKis fe Washiagtoa, respon&tg to the Washingtott office’s requotl to review the 
then prspomd FFA, Diremor Coleman advised the Washingisn office that, aeeording to FST"! 
Saancisl reports, the amamt of debt on thessw vessd wai “$1.3 imBioo wdiidh is to be retired 
annually in etpialanioums over ten years*’. Mr. Coi^nan concluded, ^tpiia strong suggests to us 
that the cost td'dm vmmJ wa» feallprobslHEtyin excea ofSU naBion". lltelUgioaal llfeeceor 
Sitther cpimrf that, mmadetfes ffie astua! smoufe of d*t, 'hi* lesse the [thst FST aetnalty paid to 

lease the vessd] is reaemabler. He even ttoriEed the Washington office that the ’Assumed 
d^weciadtffi adiadale [IS yeval is not [tesaoBibler, dfing IRS sdiedides intScatiag a 7 year 


^ NPS-4S iasinims &e NFS to assume a 40% net tas where the rate is unknown. (A.R. , Tab 
B. Ex. 1, p.4). For sxai^ if ^able im»me U $100,000, and taxes sie $40,000 (40HX the net 
moome after taxM is $^000. The $40,000 (Efferent between taxsWe income net hmomeaftw 

taxes IS 67% of net income after taxes. So if taxes are tiot taken imo aecmmi, net i® 
ot«mated^6?%. 
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dqstccimioii seia&ite- Mr. Cctotn’f to ^ WisimigHm office wu that aatlyas be 

relied to r^eis tiiotB ocoditkiia, (lid thit it be laere csn&Sy Tsvieweii with tscic attention to tile 
aiindtiiira^icpetii^.ftism^xsIxattoBateiiuttititiaaBcnatiiioitdttedKovic^)^ 13, 1991, 
mote thmtbeestmtiis prior ^thepititiicslnsnofthetinalFFA on Feln»«y 37, 1992. {seeAR., 
TlbF,p.2). 

In of iieiag ]«i m lotiee thtt tiie'puntiise prise; d«;secitf^ sdiedols 

enun^itios tits wnei nqueitios were errooKJoe, and at of tbeRcgitiial Diioctor's 

intened opanica tint tiie late p^iBMs for tile vessel were reuoseble, tad b qtite of the tiMt tiutt 
titefoegtasg we et wam cete d wefi in advuiee of pt^sstion of tin Sa^ FFA. tiieNFS sn^ 
issmd tile dwegertied tits K^ail I%ectcr’t optmos, end proceeded to i^sose tite S<^ 

Hesoostitutun t^son F$T. Here we have tiie NFS utiUang eBtsn^ioQs tint it knows to be fiKtuatiy 
insomet in rise lecoEstitutiaa of a tnunction. The only esqtimetire! for this refbal to eeknotriedge 
raeii^ig tisl’FAii tiist ti» NFS wu detetatiaed so enst s lii^iec tiaaeUte &e&im i^T, and was 
Wiiagre Avtshe to &e asreai to acccnqittili tiiat ead. CertaisJy tine viobta the 
£a»** standard which reqiares of igmoy action a "titioMl coaneetion between the feai Stand md 
the (direoe loaded, and of tile £l!^Coip. standard which mandates an ageocydeciaion be ^%ased on 
a ccmsdecstret of the rehneot &ct(B^. ASowisg ties setioa to stand would esseniUy be sanctimnt^ 
tile propostion that tile NPS*s authority to unliifentily increate fisnchhe fbes on concesaonere 
during tile tennt of their contracts is iitahed only 1^ iti ahility tn tsmsire jin»igiM»ti«« for such 
increases. It is ttiSicuh to oonetave of a more arbitrary and captidoua abuse of agency discFetion.^ 


As if tins asidtiary aqieot of the SOC Rectm^itution were not eaou^ the only adjustment 
NFS made to FSr*a financial data to rdtect the reoonetiltition was to inerease ANI by over $70,000, 
tils dB&teace beCweai FSPs actual ieaie payments, and the interest and dqnedatirei eqxnse tiist 
would ocssr under the NFS’s assungitieni. Notable adjustments that are required by GAAP to 


®l1*NPS!BiiDiiiigd!eredt«B»oftiieveBsdpurd!i!eisdeariy"i»tfcaBd«JiiitiienMare 
of ttti^ atai mu *tdepaaSfig on pis] wili tioae”. It was tiweSire atbitiary. (See defintion of 
Blip's hmDtOioiar^. 
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prope^ aoooimi fi)rliie SOC BcEOiBliliitins but tlat woe mde are eoBconikiiit inseues on 
die balaace sheet in (Jtets (to nSect the esaned purt^ie of the vessd), >nd «n increate in liabilitses 
(to reflect the assimed ddiCX** Hen the NPS goes beyond iny sutgective standard ol ahimiiness 
aid c^nidaisness. and actually violates GAAP in hs financial tnadunatiois.” AecattSng to GAAP, 
on FSTs hdaioe dieet, net assets should have been siCTesed by $600,000.^ Since this lecoQstimted 
transaction was assumed to have oocunsd in 1 9S6, FST’s eqidty dmuld have also been inctrased by 
1990, the last year amazed, because at FST made the piindpal payments on the a»uni^ tai year 
$600,000 ncte^ its equity would increase.’’ The atbtBaiy nature of the NFS’s FFA is perfasps no 
where more clear than in this reeonstitiition of a lease as a purchase. Hie NFS first assumed a 
purchase price that it knew was ov^ 2SK less than the veasd actually cost. Thai the NFS assumed 
interest p^ments lulanantially less than what they would have been if FST had tettoUy purchased 
die vessdfiir its real oott rather than leased it The consequence ofdiis fiction is to make FST's net 
income look lugher, and therefiire make its Profitsbilzty Mettures appmr higher. Finilty, in their 
assumed reconstkutioD of the l^e, the NFS once agsin suspends the principles of CAAP and fiuls 
to make the adjusUnents to assets, iiabilitia ind equity mandated thereby. And it is these muitted 
sdjusunents dist ate (he only acSuttcients pcsciSied by the SOC Reconstitution that, if diey had been 


” “lEveiy event recorded in the accounts affects at least two kens; there is no conceivable 
wav ofnalangMlv a shudechsnBe in the accounts. Aceouniiiis is thus prop^ called a double entry 
tSSSES [emphasii in the origuul].’’ Anthony, Robert N. and James S. Ret^ Accounting: Texts and 
Cases, 6th ed:, Ridianl D. Irwin, lac., 1979. p.30. 


t in the original], [is] that 
tor each tran»criondKddiit amount . . . must equal the oedit amount. This is why booldmepiag is 
called dcnble-cntrv [enqiasis in the original] boofckee|ring. It follows that the recorriinp nf a 
transaotion in which ddiita do not equal credit s is iiicotTecl [emphsas added]. Ibid., p. 94. 

” TTlhis equaiky between the assets and the dainis against the assets is always miiataiced. 

toease im the ofiier skle of the [tooountiag] eqostkm, that is, by an uicreue in eithra’ fishHities or 
the owner’s apsty." Accamting: The Basis for Business Dedslcm, p. 18. 

’*Tbe$600,000netiiicrBaaeinsssets would be entered as follows: $1,000,000 increase in 
fixedaasets* $400,000 decrease m cash uriUaed to pay fiir the equky la the vMsel. 

’’Equity Total Assets ~ Total Liabilkies. Accaandug: The Basisfor Business Decisions, 
p. 16. As ptfoa^peymenls were made on the note secured by the vessd, liabilities would decrease 
and equity inermse ^ the amount of these princqiai psymots. 
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made, wmiid l»ve beuitted FST by dccmsiiig ne! iassme; and incnisii^ assM nd «|inty, 
dici^ isdudag itt nra&daii^ Kdessirn, Tbe KPS teiM ^ luxe k Ml • reeosMiB^^ 

anonedon m etderto jasti^* hi^fsi^ isd a£^«^ tiioK aqwcu irfafidl aeeonttii« for Oe 
rsetmaiiutioDtet imma thebca^ofFSX. Ifthe SOC ReeonadtBtioB is ia^ioicd bytiMKPS, ii 
■bDuld be pn^wdy aoccmatad fiff. 

0) IheJXi^aimceefQgker'iSalaiitsWlBsMiiie'flWmittMi^ii^^Caa^dmeitm 
iffST'sC^avUantiStaB^ts 

Tbe (seead SUFIS' a^ntiaeBt NFS made to AMI wti to disaiksiw ove- 53% tfttfeor'a 
sMcsinizdertoiiisttbestto 10Kofgioancctplt.(AJL,T^G,p. % Aocn^ngtotheFFA, 
ddi Uicdoo tns ia^oaed to appodasats 'libe laediai of the vnier tnmqxMttdai induatiy repmted 
byRitetMatiBifisr 19». in fei IWO Am.i .1 »tiniw»we aiMiiiie" (A.iR..TabO}”Withi^ to 
3#ii&BtmitO0&Br*»saHMt, NFS-48 woastheNPS di», ‘ta]By atSuMiaematiadott Ofteidb^ 
IB- adoaistntnB opemes becaae of observed tffareBce* ends adattiy itatndci mift be Bsade 
CKUtiaB.”. (A^, Tab8,Bc.3, p. 1). Yet no caution was dem omli i t ed by the WPS in diaUovwag 
tbm aalinea. No imtidiy was made ofFST at to vdiy the aalariea qipeaicd above the indtiMty 
avcn^. lanaS^', tenason ^Ti offioer'a talades appeared above the induttiy average is because 

FST B a &n^ owned and qwnted busbeti wdiieh, dmisg the petiod analyzed, iavoived the 

of ax fimiiy nenteis. These &n% meaiben, taq^ b an (ffixt to avert any fimSial aaiinosity, went 
each dengnated as oiffictn, teganOcK of the job fiinction th^ perfismed. OflScer stabs was 
confined upon iodhnduais value of dietr fmnly ties rather dian their job deseiqitioii. FST has had 
‘'officen” eaptab oong amy boats, ^Mod dqw m dte engine rooma of boats peOibmmg repars and 
msblensBoe, seD dekata; take leseivalioiia, ptoide over food and beverage servicei, engage m sales 
activities, clean the offioe, ate. In other words, FSTi •’officenT petfismi tasks that would aet b* 
performed by officers b a noo-fitid^ ewaad businesa S' a ‘^cautious” hujiaty had been Blade into 
FSPi entile pqmQ u letjisred by NPS-48, id^ia’ than average '*oSceis’'aalaiiei would have beea 


”TbeitslS3&:^mnmtj<£^ig^ix!i3iad}vii»'SPSSxmib/tmtS^immSaidSes 

has alnaidy been ettabhAed ai^ra. 
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teid to eaexst wMt < fewer tei (vetage iw!H>@cer pallid! * Tins pSiaxMMnos is a ctKaequease 
of FST “cffico^ peiferabig fiffiedoos not p«fi»mBd tiy offioen, and supplandng 

noivofficer pqnoIL For ^ NPS to ctnige FST a higite' fiincMiC foe based upon tate it ioppeiu to 
getigiute as as "dSeeT is spridto. FST could just as eas% biwe de^ssmd one or two 
offices wfeh cmailative salaries miieii leas tlian tbs iatolty average, and theniiy sveit tins nas^ 
adjustment sgamst its mteree." When oos conriders that possibiiily, the ssrintmy natute of tUs 
adjustment comes to light. Cteariy, who FST happened to designate as an officer had a substantial 
Esqtast in die SancUse ffie die HFS B attenpdng to charge FST, i»d this is is detogation of §20b <d) 
of the CPA, wdach !»edudes lucb ariritrat; meiaurm by requiring dte fee to be teed upon “the 
probabie value of the privileges granted 1^ the paraicular oontncT. It is the value of the coatrata 
dghts that the NFS is to iook at in aettiiQ ffimcbise fees, sot who happens to hold “officer” 
dedgnadoa. 


The mutation efSottVaiueinlheProfltabiUty Melons a Unsound 


In the FFA, both in amctudiiig that FST was too prcStable. and in projet^ng the ftturs 
htqiact of the 1314 fte, the NPS tidhaed book value as the value of FST’s assets.^' The consequence 
of uai% book value in calculating FSfs Profitability Measures is to significantiy overstate KOA and 
ROE, bemuse the fidr taaikm values ofFST’s long tenn ca{dtat assats lie nmdi greater tte thmr 


* The Rll£<SMo)>eitfSbiiinusuppBes no data for non-officer payroll, to this phenomenon 
cannot be quantified by refaenoe to that documem . This should sot relieve the NPS of the duty of 
mskuig further inqidry, however, dncc NPS-48 spcdScally requires that “cautkm” be used when 
mikiiig aich ai^nstineals. The Saneme^ SSteicr does isdicste that the upper thiediold Ah’ die 

tlurd quardie for offioer’s laiaties is 29.9% of gross reoe^. The FFA sis^ FST’s unac^osteii 
awaage officer’i salaries to be in the middle of the third quirtile at 21.5% of groB receipts. (Ail., 
Tab G). So even in an una d just ed stete, FSTs officer’s salaries are not really out of line wiffi the 
BI4A. Slaltmtnl SbuUtsisSim. 

”The sduy a i gi i iHn e rt made by the NPS resulted in FST’s ANI being adjusted upwards by 
$162, 742. (AR,Tib ^ Worisheet 3, p.S). This cf oouras resulted in FST’s ProfitiKiity Measures 
bemg rignifieamly hig^. 

“ *Sook value” is, “[tjbe net amount St which an asset is shown in accounting records. For 
depteoible asseB, book value apub costs nanus accumulated depreciation”. Aceotnidns.' TheBasts 

forBsiatassDteimas,p. 142. 
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btKdc values.'’ A daonxqjbimdentan&ig of bow FSTtPinfil^btSly Masores <r« overstated by using 
book vabie requiies an egqitonlian cf the coscein and limitations of tecouoting for long tenn capital 
assets: 


In leatEng a behtoee ilaet, it is irapoittnt to bear in miiHi tint 
dollar amounts Sued do not indicate tba prioas at vidaefa the assets 
could be sold. DOT the prices at svUdi tb^ could be leplaced. One 
uaefiil gaietdiatiae to be dtaam from this (fiscusrion is that 

sheet does not ‘how naieh a hu.siness a worth’ [emphasis 
added]. Aec a mUng : ThtBcait far Biuima Decisions, p. 14. 


Also: 


[A]n asset it ordioariiy entered m the accounting records at 
the price prid to acqnin it-dut is, at its coit-and that cost is the 
basis for all siAsetp^ accoumiag {hr the asset 

Since for a variety of reasons, the real worth of an asset may 
change with the passage of time, the aecnunlinp measurement of 
assets dOffS not necrssariK- indeed, does not nrdinarilv-reflect what 
assets are worth, esc e p t at foe moment foey are acquired. There is 
therefore a eonsdetiUe difference between the way in winch assets 
are measured at accounting and the eveiyday, noit-aecounting nodon 
that assets are maaured at what foey are worth. In accounting, assets 
are hBli^ recorded at foe exchange price paid to acquire them, that 
i^ at foaroosq andthisanitxintia otdiiBiily unaffected by subsequem 
changes in foe vriueoffte asset. In ordharv usage- the Salue* of an 
asset is Uiaiallv understood to mean foe amount for which it currently 
could be sold, [enqihiris added] 

Eiamphi. ifalusineai buys a idotofiand, paying S50,000 for it, 

this asset would be recorded in foe accounts of foe busioess tt foe 
amount of SSO.OOO. ff a year Ister tha land could be sold for $100,000, 


" 'Ibe book value of foese vesads on m's balance sheet is. oonsisttat with OAAP, derived 
as followB: Seok Value of Asset ** Orighud Cost + lanpsxtvements ~ Accunarletcd 

DqxecatioiL Since foe criginal oasis of foe vessels have long been depreciated away, tte book value 
of foe vessds amounts to nofon^ more than foe costs of recent cental i mp r o v e ments which 
themselves are depreciated over theit expectnl Sfo. 
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sr if it coiitd be soid for oniy $20,000, no change would ordinarily be 
made in the accounting records to reflect this fact. 


Hms, tile ammmts at tidiiitii assets are shown in a company’s 
accQunta do not indioBe sdes values of tim assets. One of the most 
mmmon mislalcea made bv uninformed persons regarding aecountins 

iwaa.tofifWBvii]giteBacloKmnBBoiitet!ebawKn^ti^ 

amomit at which an ass et epnears on these reports and the actual 

value of the assa [emphasis added}. Acaxmting: Texts and Cases, 
pga. 27-2S. 

Finally; 

Ibe cost of an asset that has a long, but nevertheless limted, 
ii£s is systonatically reduced over that life by the process called 
‘depredatimi' . . . Ibe purpose of the depedatioii pro^ss is 
^otensaiicallytorBnavetbe'cost’ ofthe asstdfomtheaccoumsaad 
to show it as a cost of operatioas; depreciation has no necessary 
relationslim to damies in marlcel vniue or in the real worth of the 
asset to the company [emphasis added]. Ibid., p. 2S. 

Clearly the booii value of long term capital assets, particularly one against whicdi annual 
depreciation deductions are qjj^ed, as in the »se of FST's passes vessels, is simply an accounting 
concept that has no relatioaship to the real econsmies involved. UtiHaing book value for assets in 
calcu ht irigROA and RCKobwaies the purpwe for wfaidi these meastBtt are typically employed. The 
real utility in calcubttii^ ROA and ROE is to determine the relative efficiency of asset deployment. 
The proper utilization of ROA and ROE is best understood with an escample: 


Example. Ifaninvestor had a particular investmati, X, and the 
owner of X were considering hquiditing it and redeploying the 
proceeds into another investment, Y, he would calculate ROA and 
ROE CO X valuing it at its fiur market vahie and then compare theae 
returns to the ROA and ROE the owner might expect if the proceeds 
of X were redeployed in Y. The investor utilizes 6ir market value 
instead ofbook value becauK&ir maricet value is whid be will realize 
fiom the side ofX to reinvest in Y. The owns- of X would be foolish 
to use tile baokvafcieofX in his ROA and ROE calculations, bemuise 
book vahiB is not dctctmisative of how much be can nalizB Sum the 
sale of X to reinvest in Y. 
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Ytt liie NFS bool: vtine is olculttsag ;wo of tins Prs&tiiAsr Measuiss (ROA 
indRC^iatteFFA. ItaderatMiiigtiiereaJ ysiue of Ksietsasth« utilizitios ofbook vsiue does, not 
^ce»«ROAiiinviids(beeai»Bit iradsaates uses ^ therefbm mekesROA ts^sr), but h aiso 
oiy»«i»es ROB, Iteeaiise Aitm - iiabilhies. UadesiKiBg the retd vabte Bassett mskss 

assets and e^dtjr qqjes- lower; dierefijre ROA and ROE are TUs imsifipliciticn of the 
eooeept Qfbook vahie in FST*! Fmfitabiiity M^iaaes nttSaany isSttes FSTs apparent retuifis. If 
the inifIgR vidiw ftr ^Tt eqpitd aasest were used; as ecouoiais Fttideaee dktaOa, both as^ and 
wot^ be n^^eaadjr ^lat, »id &ae£»e the proStdrifit; ROA a^ ROE wosld 

be signiSGaiitly tower. 

The maiBier in 'wiiia!i NPS enjoyed book value te its ROA and RCffi caladatiaBS to 
estabfish FSTs fiandiise iises is in vkdadon i^the CPA because tiie mduie of these iceniOtKig 
conc^sprodixies franchise tees that ate dictated, not by the rights as 

§ 20b (d> of the lequires, but by &etors sich as the age and dquedable thb of istetts. This ptnst is 
best iliustmed an eaunple: 


Exampie . Assume Connery A owns one dqueciabte asset with 

elur market value of SI miuion. a book value ofSSOO.OOO, and debt 
of $300,000. A’s efuhy would be $200,000. Atsnne Conquoy B 
bought A’s taaet its SI million &ir mnrket value miiius the 
$300,000 debt, windi B asanmiid. B contimiei in the budneas A was 
previouBly engaged in. The book value of B’s asset would be SI 
ndlliaii, a^ B's equity would be $700,000. Fuitber assume that in A’s 
Isst yen of ape(a&% the busness, and in B’s first year of tqMndoo, 
th^ each earned $100,000 of net inaeiie. A’a ROA and ROE would 
be303itndS0K,respectiveiy;wbenasB*twoiddbel03band 14%. 
In tidi esanqrle A ^ B are stiSzit^ dm mme nsset, in the same 
boaoess, with die same amount of ddrt, and earning idemien] net 
ineoine inoaoaeeutm years. Yet A has t ROA that ii twice that of B. 
end a ROE that it over dm and ooe-half tenet that of Bl ThU 
idsenomenia is pmety a fimedott of utrhrai^ bo^ vdne in dm ROA 
and Rfgca ta d tt i on s, Because they are predicated upon book valuta 
die ROA and ROE figures are not reflect of dm economic leahtiei 
of A'l and B’f tauiDMtea, or what those basneswa (or oonoesBona 
tantraet ptwCega; if diey Qierated under one) are woith. Th^ in fruit 
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sre thssaaebiisiaesseswitii the sams market value. If sctiisl learket 
valus fi)r aset w&s used in the ROA end ROE sdculstions, the 
Meaaaxes A ^td B would be idendcah and would be 

tnily fefieetive of tiw busineises 

It is this same pbeooiaenoo that is at play in the FroStsbility Measums applied to FST. and 
FST is more or less in tto position of A, having hs apparent pro&ainihy overstated because it is a 
mature company wi^ a low book value for its fully depreciated capital assets. This eaanple 

dsnonsintes that attenpling to utilke book value to compere the pro&tabihty td'businesses grossly 

misrepresents tl% econonac realMes, yet this is precisely what the NFS does in its FFA The resth 
k dsa: what FST Ittppens to show on its books for hs depredabk assek is largely detmnunative of 
the fiant&ise fee ^ KPS esdcs to impose. This is ofcourse in violation ofthe CPA, which instructs 
tl« NFS to sK&scoBBBsnsuiate with the “prtAaKe value of the privates granted by the partieular 
contract”. The NFS is novdtere authorized to set fees bas^ upon the book value of assets. Such a 
concept is amply imsJevaat to the value of FST’s contract prhil^es. 

(7) fSJ'3 Histariai Trends and Actual Financial Condifion Were Igmjred in the NFS's 

FFAProfarma 

The Ssal s^mait ofdie FFA involved the development of a pro&mu income statenent mtd 
bsiasKe sheet for the years 1986 - 2000, the term of the contract fPFA Profbmia"). The FFA 
Proforma reflects ^ adjustments and assumptioni made by the KPS, aloiig with the 12% ftanchise 
fife. {AR., Tab G, Proibmut). From this 3TA Proforma, antinpated Ihofitabili^ Measures ware 
(toivod to detenniae foe nigiact a 12% iranclsse foe would have on FST’s future perfonnanee. Upon 
close scrutiny one ^covers, as in the case of the adjustments and assumptions regarding FST’i 
sorted Snancial data, font foe assungnions in the FFA Profonaa have little or no basis in fact. They 
do, however, lave the e%ct of afoan^g FST’s apparent profitability for the resaainder of she 
contract term. 

The first asaimption the NPS made in the FFA P r o forma was that grass reeispts would grew 
k3%, when in fiet gross lec^Mfiost 1986 to 1990 ftdl by 7.06%, an average annual ^owth ml® 
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rf- (A. 8.. Tab Q, p. 2). ■n»sfe!|^ of ^ ssjampdttt is to ovsraate fetyiB net insome, *ad 
tliei^by FST ^!|mf note pn^itabk than tts biaioricd tfmd wtH^d dietase. A^usimrats in 

baisests^ia^d^ireQa&iB.ieBej^s^auibrihaiaaEedt^id.tndc^Eeer’sstemalaaappeir 
to tbs fFA Pn^ww, bat fliese w* be sds^Msd !*re, ** feey h»«e almdy Isew (fcoiMed above. 

Hie n»s$ omsis aaoB^aiQis is I’FA Fi«ibnm aio the anotttt of as9^ 

and equity ihowij^ on tti briaaos sheet*. The jsseiK Snanda! .repm available to the K?S when the 

FFAftcfemiaww rausjKW wsafcraSeidaf yesr 1590. Sin^ tte nature of a pmfiKraa bdsnee 

dim is to lode imo the Stture ra^dpate Smne hzumeial cm^tlo!^ snd saee the nahire of an 
^tualbslance dieetlaa^baiq^isQf* ofabudarea^finssdal conation at a panleuhirpdM in tha^^ 
the 01 ^ togcal potat fertile NPS to b^iii it* fonsBlstion of FST’s fetme balance steaa is with tlia 
knotroaguras&omthe SWbeinioedieet. Tha NPS eedd then proered trom tia* 1990 feahmee 
shed with its asaatqswss t^wSag flte iteais thitt dmge s baiaoce diett Srasiwasyrar, aad 
iwidii»«l*ttoai that at Is^hadaSetualssatEspaBt.* Yet iaaeaiJ of aa^FSTs’W’ 1990 
Mance shed imites a* a datting point, fee NFS, assumed awi^ FST’s aetuai condition. 
Inhspla^theKPS hn p o te rf atiatiliouafinanc is j eonditionthat, consistent with the i^tstingfeeme 
of the FFA, tetM to fee NFS *9 bfsefit at FSTs eKpeosR Triile C betow srastiaas FSTs fejsweti 
1990 Manre %iw r?Sr a^tartetT)," FSr* 1990 bahmec shed figure* pit^y agisted 

fet the SOC aeeonstitutkitt f^ST Ad^usted**),^ and tito 1990 balance feeet figuttoassunied ^ the 


Tllie putpcBe trfa bslaaoe dieel is to show fee feancial position of 8 busniess it a patticuter 
date”, and, “the body of tile babiwe riieet . . . consists of three dWncteSsinentt: assets, Eabilities, 
wd the owner’s equity.” dcccwRttng^^ ThcJS€aisfi!TBtislnessDeslslons,p. 12. 

** The la^ itoas that dange a bilaaee sheet iadude the purchase or sale of assets, the 
tneurring w sstia&etioQ of balafities, the ratetdion of aomnl eanm^ aad (fistribtitions assde to 
fearehddess. jlcooBBtaagr The Sa^ far Business Dsciskira, pgs. 18-23. 

” The FST Kapottad balmee dieet figures are the 1990 balance she^ Sgnrea reported on 

FSTs audited ConoestioaerAsBiualFinandal Report subniitted to the NFS for 1990. 

^ The FST A#nted babmee sheet figures are fee FST Rqioned balance shret %ires 
a^ustedot^tordtafeeisqBcttheSOCIUcosstitutioBreoiddhavBfeifeebaiasiGeaiwdiii 1990. 

AB of fee ipS’s gsiooqitioii* ngardiag fee SOC Resoo^tufem are atiSzed SB!^ feat ^ iotod 

ptodass price ^Sl.4 q^qh and a^uai debt of SI3 nuQion are uaed. The efile^ tiie «iffcngin?iiig ^ 
tins transaction wouid have oo FST's 1990 balance sbeet is as follows: 
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KS% n^PS^. Tbe t^le dsea «3spre»e$ die dsgree to v«Meh the KPS unde i«port«d FST’i balance 
sheet had h been ptspartya^Kled to reflect the SOC Rrasnshntioii CtJnder Sepsned"). The Usd^ 
Repotted are expiesacd both in abtdme terms md at perceascgee. 


1 Table C: 1990 Balanci Sheet Dhcre 

stands 1 

1 

FST Report^ 


NPS 

Under . 

Reported 

'im 

■H 

S231M71 

$1,164300 


1 Liabilities 

$613,802 

81393,802 

S37S300 

IH 

1 Equity 

S1,IS2,S70 

SM22369 

S789300 

fl^M 


Through iu attuiqiiiom in the FFA Prcfixmi, the NPS under teptmed FST’a aaeta by 
$S.7%, itshabiSliet by 73.1%, and its equity by 44.SH in 1990, a yearin wUeh the NPS had FSfs 
actual numbers! To appreciate the aiUtiaiy nature of this particular assumption requires some 
reflection upon the mture of balance sheets. As stated above, a baianoe sheet is a “snapdiof’ of a 
hugest’ flnandal sondHion at the thne the bsitnce sheet is compiled. It is sn mqnesKon of a 
’mnisess’ assets 0-e., cash btiaFioes, accounts mevabies, net Sxad assets), its lubifities (i.e., sscounts 


AMBs: Increased by 81,049,9!®, ($1.4 milEon purchase price - [877,778 snnua! 

depreciation x 4.5 years]). 4.5 years is used because only % a years 
dcpreiaation is tdcen in die first year, 1986. 

Liabilities; Increased by 8780,000. (81 J miUion laiginal defat - (8130,000 annual 
(Billed payments X 4 yeanp. The first 8130,000 principal paymmd is made 
fat 1987. 

EgsoSy; InGtaaedtiyS361,]]0. ($i,011,ll0inereas£inassets- S6S0,(X)0iiKneaf8 
mlitUBdes). 
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antes pa^abtle), and lise d^e^sos b^w^s ti» two (eqisi^).*’ A beknce ^eet ii o^eeiiv^ 
tnie. !t » above r^roeeh. Ex^ In the iwou^ of ftja£ve!y esoteric tnnsastiom. it is not ajb;eet 
to opinon, mampulatlon, or ait«Tiativs methods of femadation. It is okjeetiveiy oimipUed and 
refieetiveofieality. 

Tbs ia^act of sway over SI .6 mSilesii^ax^ and ovCT $600,000 of equity is to, 

once ag^ ovcrRate FST’s Profitabdity Measurea, as the ROA and ROE ealeulitiona ais thereby 
infitted However, the absmdty of the NPS ^sussng away FSTa red fitandalcoRdthn in 1990 
is no wbete nitee dsariy desaoesaated tbaa when tae Mtmders wist it did with FSTs 
FST reported $383,163 of long term dabt and $230,634 of eanent halniities m its 1990 fisansisl 
report, for total !iii»£ties of $613, 802. (AK, Tab O, p. 1). la its FFA Ptofoma the NPS assumed 
$250^000 oflong tam tkht and $125,000 of cunest BabOitie^ &t total liabilities of $375,000. ( AR., 
Tib O, Profoima). Of these total fisidities in the PFA Profonns, tbs entire $250,000 of long term 
dfot and $50,000 ofths current liabiliti» are attrilmted to the SOCRecoastitutica^ Adjustmgthe 
NPS iiabflity figures for the UsbiEties resuldag from the SOC Reconstitution yields $75,000 of 
liabilities fioia sources otbm' thsa the SOC Reconstitution.* This $75,000 figure is the smsunt of 
Habiiities the >PS assumes FST had in 1990 jnior to liahUiiy adjustments dictated by the SOC 


* “A belasce eheet cocsitis of a fodng of the assets and liabilities of a business, and of the 
owner’s equity ."Aooowilhtg; Jhe Basis far Sialne3sDtehions,p. 12. 

* Avoiding to the introducdan to the FFA, the NPS assumed a debt of $600,000, beginning 

in 1986, foe year file vesad in question was actually purchased. However, in recitipg ^ assumptions 
ud&zsd in the FFA Prafimns, the NPS assumed $500,000 of long teim debt in 1 986. This is an 

exan^ of the NPS idopting aanimpdbns that not only are inconsistent with reality, but winch are 
inoonfistent with its own assunqttioiisl Neverthdem, utSbong die NPS assunqrtions of an tniginal debt 
of $500,000 on the vessel in IS)86, and $50,000 of principal bong lefired every year, produced the 
$250,000 oflong tenn de bt that itgieara in fite FFA Profoima in 1990. $50,000 of fiie cuneid 
S a hilid e s are alaoattfihutable to t he i Bca ifiilu iedtraiaaction far it re pre sei ds the current portion (due 
within one year) of the vesad dsbt 

* The goal of fist '^&iectiiig out" of the amcuilt of debt attributable to fim SOC 
Seooiatitutioa ia to aaeertain the teal liatnlitiea the NFS aasuraed away. It is only by ctanpaimg file 
FFA Profoima fiabifity ieveb absent the debt attributed to the SOC Remmstitution, to FSrs real 
liability levds in 1990 (ndaefa induded no fiefoious vessel debt) that the amount of real liabUities the 
NPS ‘^asaumed awaty” can be aicefiained. 
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B£e(iiisB6ite.ButtherBiSQ'itda£FSTrepon3d$$13,g02in&^nMesa3 !990. Andb^innmid, 
ns ponion of these liaMiities are Stsm the vessel purchase, because ^ v^se! purchase never 
happened. Th^ tvm real Habiliiies, and in Hs FFA Profomia the NFS sunply essuned away 
$538,802 of ttoti If fhe NFS iaststs upoo imposing a &dtious ffansasdon t^>oo FST’s finaadil 
memt^ it should at kas the data that was there. It shou^ have added its SctitKnis to 
the real d^ that exised in 1990. Instead, it chose to pmend that S7^ of FST’s.liM^es did not 
exist before nnposisg the ad^donal d^ dictated by its Seirdout transacdon. The is^iaet of tHs 
pi^ase, ones agiBB, mind to the NFS’s &vor,K.it made FSTs interest expetis^ appear lower, ^ 
therefore its net income higher. 

Now the te that the NFS “Wsaied atvay” these Babilhiee did sot irake them agr less ral 
The NFS a^tm^tdon^ not sads^sny creditors and h ^ not pi^si^ account balances. The debt 
was stU! real and had to be std^ed by FST. The capricioustess of the NFS isamang aw^ over 
$500,000 of li^Utiee so that h can then assume FST ii capaUe of paying a higlw Iranchise 
spaks volumes tending the disingenuous nature of its prevaiieaHons. If tins is permitted to ^atd, 
there is BO sense of equi^ or justice remaming Jn our govenment. 

(Sj The NPS’s Cmmilstlvg Profitability Measures are Im^propriate 

Alter the NFS applied its adjustments and assumptions to FST’s reported fmancial data in the 
FFA, it concluded that FST’s fees should be rsised to 12%. Then, in the fii»l portion of the FFA, the 
NFS devdopsd the FFA Profomu to anticipate the impan of the higher fte on fiiture perfomsaace. 
In the FFA Profomu, the NFS caloilited both annual and cumulativB Profitability Measures. The 
annual FroGtabiEtyMeaturm are ROA. ROE and ROO for each yev. In the cunnilative Profitability 
Measures, the nM income figure utiHxed m the silailatioiB is the sum of die annual net huoste fiv 
the yean analyzed in the FFA Ftafoima ( 1 986-2000). Similarly, the asssa, equity and gross reedpts 
figures udHzed in the oumuladve Profitability Measures are the sums of those figures for the years 
analyzed in die FFA Frofonna. So the cumuladve Profitability Measures are essendaliy a tunning 
average of ROA, ROE and ROO for the p«iod analyzed. And it is these cumuladve Profitability 
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Mowtss Iteae te fina i^dwK?S’i ssHistete ax to sfiie&r Oe i^ier fi«a^«e &e -wW be 
too li de tei i ows to PST*« fctaie j ia fe n ni i i Cie. 

It it agnffiontditi tlie (umMivePnifiiabiSty Measuns edoitaied ^ the NFS covered, not 
<a^ ttsefidsn yean ttetiseiaanwd&mditefte would a;^ to (i99]-2000Xlw( aiso &e period 
tftteoGiKisct that laid espied (lii8$>1990}. ttieiaipislrfiiBriiiiSi^iatfieainMiativePi^odAy 
Meaiurn the exptrad yean m wiadi a lower fiaaduae fte vm and |at£ttU% was theteSwe 

it to ttndantan de delmiiotia tablet the td^ter fee ims oa the renwadt^ of FST’s ctwae 
ten. UdaiahatdeBoaattaiedbyaaextn^le; 

EmiiibIB' IfoaeoftiieeumuiativePrt^dHlityMeawres were 
29% for dxhddalS year period of die 15^eoiits«ct,biit?%S)r 
die laat 10 yean, diet eunuliitive Profitability Meaaire the ettdre 
15 year period woidd be 13% ([25% x lO] + (7% x2/3D. 

Butthii 13% ii not reflective oftheimpaet the hitler fte has 1^011 the lemainder of the 
eoffinct ten^ wdndi b to reduce pnifitabiSiy to 7%. the liqiact of the fite cm liitum reuns 

is the only die only ^propriate totaberatioD. Is the exan^li^ triien dn owtiers of the bushaas go 
to woric the ^yafierthefiaschueiee is raised, end eveiy day thereafto’ until the contract espiret^ 
they will be eanttug 7%, not 13%.The fiux diat they eaised higher than 7% during the first S yean 


eadeavoria whether it is profitable to go on Son the present. The past is Mstoiy. The qB«alon is 
vriiether tin finiraa worth the risks, and oae’itaptfl nfl effiw. TlM procesa of ineluifing exiB^ 


to years prior to a fimeSnse fise meneas^ and take thoie profits into account 'when considnii^ 
whetirer a firture iffixease St too dracotnan. 

If the NPS is perfbedy tnceeasSi! in achievi^ its goal offindting FSTTs ^oSsHOy to 

liKfaistiy aveia^ by in^ansBtiBg a te iaereaes in laid-^nii, the retanis eana^ alter die hKrme 
are i»icessa>% lower dm ds induitry avenge if de tirtsiras eatied ]mor to the isoease were Midis. 
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The proem esMialty milts ia a rem>active&ssdu;ef%ncr«!ie, ^diisdtuljrinspprc^aie 
beiwss itaM 1» #vea te boeii h 'wiii ti» KPS in a^EstiKi^ dis imdal 

fee Bs^sfmg Jhg rfttos is 1 996, if the NFS 3 »es«ived tiw FST essijBd Hi^ &aa 

net 8i%k 198&'I990, bit ^ ia il>£ pmod at tee, it eoiiM iitthta^f ^ a fits 
it qilniliwM naia ttlmPST’s ptatthliiy dmam to zero or tuilow, md justifif the same by atewiag 

a eumSste |B0&stt9 over dieters compact tem Site t9 Mustry ivmgis. And astttei 
jjreviBusly, FST wouM lave ao option imder the tents of its eoBStwS bat to eoatiwe opteii® a 
a te tel its eoatmet apred. 

Ths |»®e#8 of'feskB^ l»df ’ to periods prior to a fianete Fee i««« to get “site" fe 
ateseteinmeiscentey in vtoiadoa of $2%(d)ofd>e CPA,tettaecmari!yoi^stst^te 
••probable vdue of QomrM privilege*”, wMeh by that very taiure are only fenvsrd IooMb*. A 

graated by « eosSmt only has vahn if one is able to act lairsttant to te pivile^. of 

eotose one saim set la a ite period that has aJreat^ expired. 

(9) &ammyofikeFFABi^ti3!son 

His lafcoriotis critique of the NFS’s mdhods bouM go on oif namecm. However, suA s 
toRuous course is not wstssmsd, as it has been clearly denonstraied that the NFS, through tte 
statistical data it used, the process it employed, the adjustments it mde, and the assumption it 
imposed, <md in aaaibitnuy and caprieieus manner that coostitmes an abuse of agency discretkm, 
and is not in eonferaify with the law. TaNe D tbsi &3ows is s eompteon of the malerid etrors te 
have been discussed: 
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1 Tkbtel): NFS Errors is the fTA 1 

1 ISSC' 

)n9i«tignj9& 1 

1 Pradiesied the its eosdutims upon 

1 ststiiticgily isvaSd dsa 

^^bbbh 


CPA4NPS-4S I 

Ino coxisiderition givea fm FST's iU&y 

1 depreeutted assets 

CPA&NPS-tS 1 

No soasdaxho!! pvis for FST's spemdoiui 

eCEIcieiicj' 

CPA&NPS-4S I 

Assumed away almost $350^000 of FST's 

1 equity 

CPA, GAAP. NPS-48&Fundainenta! | 
Economic Prindpies | 

ilneJuded ii^ome from non-eonceasioG 

1 sources 

CPA. NPS-48 & Econooic Realities 

1 FaQed to sckitowledge tix lubQity trising from 
FSTs operations 

CPA, NPS-4S, Fundamentai Economic 
Priaei{^ A Economic Rodities 

Impropeiiy aoeounted for the SOC 

Reconstitution 

CPA. GAAP & NPS-48 

Adjusted oScer's silarira in (Ssregard of 
operational realities 

CPA. NPS-48 & Operational Rniitis 

Utifized book value in Profrtability Measures 

CPA. NP5-48, Economic Realities & 

Fundameotal Economic Principles 

Ignored FSTs historical gross aahs trend 

Nra-48, Historied trends & Fundamental 

Economic Principles 

Ignored FSTs true fimncial condition It the 
b^ranii^ of the ineteiaed rats period 

CPA, QAAP, >0*8-48 & Econaanic Reafitict 

Employed inaptgoprigle PtoSlabiBty 

Measures 

bsisibi 
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vm AKAI.YSIS OF THE FROFITABnJTV MEASUHES ANO THE FINANCm. 

BfFACr OF THE FSANCHISE FEE 

The attsdied AddsKitim A, FST ProSniTig • 12% Franchise Fee, and Addendum B, FST 
PrafomB - 4.2S% Fraodsse Fee ne fno&mm. Szanckl saienems end Pto&tabiMty lil^ases for FST 
for the penod 1991-2000. The yma 1990 has been included ss n starting point lor FSTs Snandal 
condition, sod condMos is change &om yesr to year as the annual petfonnaaces in the 
profonnas dictate. Addstdum A (^Fn*) depicts performance vnth a 12% iimichise ^e, and 

Addendsun B CVF4.2S’) d^ncts pcrfonsatK^ with a 4.25% franchise frs. AU the aswmptions at^ 

adjustments made by the NFS in its FFA Pro&nna are incorporated into PF12 and PF4,25, escept 
forthefoUowsag; 

(i) FST’s actual 1990 balance sheet and inoome statement, as reported to the 
KPS, are utSized as the siardng point of the anal^s. Thqr have only been 
adjimed to accurate^ reflect, consistent with GAAP, the SOC Reconstitution, 
whidi assumptiae the KPS imposes in its FFA; 

(ii) ThsschtaipsscliasepdceaDdditeoftheaboveineotionedvessdaieutilbed; 
and, 

(tii) No dividends are paid because ofthe absence ofsufiicieDt cash flow. 

In Addendum C, Cumulatiye Return Comparisons, the cumulative returns under PF12 and 
PF4.25 as of the year 2000 ate oon^wad to the jOrSBimflaHyAfeTits quaitiles employed by the NFS 
in its FFA- Addendum C also contahw a graphic comparison of FSTs remnu under PF12 and 
PF425, and the iadusSymeSan and Stdquartiie returns as reported in the /)<£8ymir5/»>’JVom». The 
Cumtskttrve Return Compariaons show that each ofthe Profitability Measures under FF12 &U wrthin 
flte2nd!]uaifile,vnfltROAat0.88%,ROEat 125% arid ROO at 1 .30%. These are all M g mfiean dy 
lielsm letmtled mdustry nie&na which are 4.70%, 5.70% and 320%, respectivdy. Under 
FF4.2S, two ofthe three Frofitalnlity Measures fltil witfain the 2iid quartile, and a third &fis in the 
middie of the 3rd quartile. ROA is 3.47%, ROE is 4.63% and ROG is 5.95%. Ursda- the EFA 
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Profomta, ROAis 10.9%, ROBis 15.0%, VidROGu 7.5%. Tli^ mulu are depicted in Table E 
betow: 




ROA 

SOE 

ROG 

?F12 

0.88% 

1.25% 

130% 

FF42S 

3.47% 

4.63% 

5.95% 

FFA Proforma 

10.90% 

15.00% 

7.50% 

Industry Median 

4.70% 

5.70% 

330% 


flieiU^saritjrbetweintheProfittlHlity Measures uaderPFn and PF4.2S, and thweinthe 
WA ProfiiRna, iibstiate the sgnifieaaee of tbe NFS using a fictitims balaiiee sheet and incocne 
s i at e ai ea t ai 1990. aaammg a fictitioui debt ievei and purchase price for the SOCReconsftgtioa in 
1986, aid not Mowing OAAP in accounting for that vessd. Addendums A. B and C cleaiiy show 
tMt th^ emits, winch ans really denials of reality, had a significant negative impact on FST in the 
setting of its fiancinae M. If just these three unfijunded assunpticms and ai^ustments tl» NFS 
hnposed in the FFA are ahered to reflect sesHly, the profiJaMity ofFST appears quit* differaoily fissm 
that portrayed in the FFA. Such a return to reality demonstratesthat according to the NFS’s own 
methodology, the current 4.25% fianchise fee is appropriate, for it places each of FST’a cumulative 
Profitabihty Measures aquart^ vdthin the aeoond or lower half of die tlard quartlle of the FrofitahiH^ 
Measures reported in theXhlfl /n(6an>'Mv7Ks ibr SIC 4489. 


The real inqnet of the 12% fianclnse &e as dqncted in FF12 is dearly ^vastatittg to FST. 



in any busineH enteqaiie thd bad an otpected return on eqdty of 1,25%. One eaa earn Bx times that 
amount on ci^itBl siniply by invasdsig in U.S. Treaamy obligalireist Only a fool woidd undestake the 
lisfci and probleassasiociatednMninBinginopesBuigeonipar^fbrsuchapalliy retun. Andft 
must he stressed, that even theie returns overstate real rctuniA tfa^ are preheated iqxm 
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book vthie. vMcii, u itated ^Bvioutfy, u a d w« » te t taaea nd equity, and there&re overstates 
returns. 


Addendums A, B and C emi^ tbe MPS’s FFA nsabodok^ to show their condusioos 

should have been at the time the FFA was produced. like the FFA Pnrfmma, drey take a 1990 
pergrecdve because l-STs 1990 Conor aa n atr Annual KnaaBilRepott was the niost.currentfiaaiieial 
report the NFS had at the time oftbepublieatioaoftheFFA on Fdnuaiy 27. 1992. Addendums, 
Concession Cash Flow Analysii, 1991-1994, on the other hand, captalizea upon the most cutrem 
Bnandal in&nnation r^oited to the NFS by FST. It u not a ptofonna, the aeomey of whidi is 
uncertain bemnise of its prospect i ve nature. Rather Addendum D utilizes FSTs actual operating 
results &r 1991 -1994 to show FSTs cash Sow under its cutrem 425% franchise fee, and what its 
cash Sow would have been under 1 12% fianehiaeSm With the 425% fhe the cash Sow was marginal 
at bed, with a n^adve cash Sow ofS109,000 in 1991, and positive cash Sows of 123.000, $17,000 
and $42,000 m 1992-1994, lespecdvdy. Ihe actual cadt Sows FST would have experienced in 1991- 
1994 with a 12% franchise fee are dismri. 1991 would have hsd s negative cash Sow of $191,000, 
and 1992-1994 would have esdi had Mgadve cash Sons of $66,000, $74,000 snd $52,000. 
respecdvriy. It nautagam be emphadzed that diesen^aiive cash Sows are not cotpectural. They are 
premised upon FST’s actual oper a ting results. 


AddeidumE, Impact of 12% Fee tmFST’s Cash Position, depm the iropaa paying the 12 % 
franchise fte sheath' accnied since June 14, 1991, will have on FST*s cash and securities 
of January 1, 1996, and MatdiSl, 1996. Asstcadi c^Sie other Snancinl snniyses tbus&r, 

the reaiitant tmpect is not <»e Ekdy to emioe the private sector to invest in die National Parle System. 
FSrs cash and securities balance stood at $1,073,000 on January 1. 1996. Lest one think this is a 
laige amount of cash and seoirities foraconcesdon the dze of FSNM, remember, FST isa mature 
con^any with krwd^ service having been in business for over 35 years. For its entire history it hu 
paid very fittle tfi vidcndi , its dividend poKcy being to distribute emsu^ to cover the tax Osbility that 
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jmsestkoughnshiiehcMerabyviitueofHs status suiScorpoiition.*’ A mi^ reason FST has 
adopted tMs poBi^ ^ retra^ is earaii^ ia so that it «nll have au&aost cafte! to invest in the 
Qodcside H as a jtffiii ventiser of sons whh she NFS (^hisussed isiSra). it must ^so he not^ 

that FSTseoimsianopealicneaaipnses only about haifof its total husinsss. Much ofthe cash and 
secunties FST has managed to accumulate ove the yeaia are not derived fiom its concession 
operation at d, but from other tmt-eoncession aspects of its buaness. However, this &ci has not 
inhibited the NFS from snempting to take all of it. 

As stated previously, FST’s cash and securities balance stood at $1,073,000 as of ianuaiy 1, 
1906 . The ptte^ smoutt t^tbe additional franchise fee due if the 12H ^ » sustained is $6g7, 
S40. With imaest, the total payment will be close to $800,000. Such a payment would bring FST's 
laniary 1, 15S6, cad and securities balance down to $273,000. FST is a very seasonal business, with 
little revaate from November through March. Januaiy and Febniary are the moMhs FST takes its 
vess^s offlme to do aataial maintenance and otjMal projects. The confluence of fli«e two aaora 
results in Msrch 31 bdng the lowest cash and securities position of the company each year. As 
depiised in Addendum E, for the five years from January 1, 1990, through March 3 1, 1995, FST 
avoaged a dec!t!mof$412,C00 each year between Januaiy 1 andMarehJI. Consequently, by Match 
31 , 1996 , assuming the average negative cash flow from operstions and the 12% fiateltise fee 



FST win have to bonow money to pay the 1 2% fiandtise fee atrearage, and be in a negative amwal 
cash flow porititm thereafler as sbown in Addendum D. 


Even fitough the itferptetation of the CPA and the concessions contract advanced by the NFS 
wfl! result in FST havmg a negative cash Sow each year, ifthe NFS ultimately prevafli, FST vwD not 
lave the option of ceasing qjerasions undo- its conlractTl* NFS wiB be in rise poMfion trilwjsg «e 
to unSaterally faicrease franchise fees during the tenji of FSTs contract to the pobit Mure FST has 


* FST has been an S eorporetkm ance 1989. 
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s rigraficmt Mgstive euh flow, aid It th« wne lime be aiUe to fbice FST to condnue this money 
totii% CRfeiw mdl its coAlWt s^ies bi the yur 3000! 

DC THEIIOCK^En]«OIECT:AC»ROlXAI(YISSUE 

(Mar thm auiUiig dtitftutiost to eovsr ^ui^aidas* ax fiiUlity mtultg^ frem thssr 
ownerd^ of FSTs stodc dmii^ Ak yotrs it bu beat IB S ooporadon. FST hat Madly iccahwd 
illitsanaiigt. AiKitiwrasoDithaxretalnsdlitieainr^fix’tliepenod&am I9SS to the present is 
so thxt it hive wSeieBt c^nai to devdop the Doekiide n Ftogeet C^ekside IT) It the foot 
of CiUwus Street in CSutlMtoa, Soioh Cmlim. Dodcsite Q is a jan devdt^meet haweoi the 
NFS, fla City of (^mfeston ml FST tint win ftstare a tour bolt landii^ nre ind interpretive ftciiity 
for FSNM (devdoped by foe NFS), foe South CnoSni Miiiiie Sdence Museum (as aquarium 
devfo^ by tia of CfasrieitoB), md I food leraee fo^ty and gifl siu^ (dev^tped by FST). 
the esfonated cost ofFSTi portkn of foe pnqect is S3.S millios, of wluifo ^tproxhnudy 70H tuQ 
befiniaced, and 30%, orjua over Slnillioi^wfll come fiomequi^coitritetioia made by FST. So 
the reason FSThaa been retahang and saving its emrings over foe lait 11-12 years is so thsthean 
meet foe ctmnmtoiBati it his undo to the NFS and the C3ty of Charleston as a jcrim vennoer in 
Dociciiden. 

Votumaa oonld be written CB foe obstacles md threats fiom outside sources the three parties 
to the Doeicride Q jmnt venture have ovcreome, tbioogb coopffietive eSort, since the project’s 
inceptianin ISSS.FST never dreamed the biggest threat to Hs realization of the isoject would come 
ftom one of its joim venture partners, but it has. The NFS’s ittenqri to unilaterelly iiise FSTs 
fimduis fees in n msBnar fost a cssanln% mtraecliv^ oonstitutes foe biggest obstacle FST las ibced 
to date wife regnd to foe project, for if si ioneedi i l , foe NFS wouMetsentiilly strip FST of foe capttl 
it bns saved for its equity contribution to Docskside n. 


66 



225 


X. CONCLUSION 

in this FFA Critique FST has made a su'ong case that the NFS’s action in uidateraHy 
aicreasingFST’f fiaadnaeieeisaiiittnay, capricious, and cwstitutes an abuse of agency diacretioiL 
At dmes the pooita made may have appeared harsh, or tooindsive,butFSTbefievesitisnotonlyin 
its interest, but in the interest of the NFS to have sutdi a deliberate and critical examioation of its 
franchise fee detennination process come to hghl. Throughout the critique care has been taken to 
svod personal dispBagementa, and FST hopes no o%nse is taken by any individuals mvolved in the 
process of setting FST’s fianchise fee. But the &a remaios that in attempting to jusd^ an almost 
threefold increase in FST’s fitmdiise fee uiulaterally during the term of its contract, the NFS has 
violsted fiudamental principles of statistical analysis, the statute mtabliriung the National Park 
concesaon patens, its own internal guidelines, OAAF, fimdamental eeononnc principles, and FST’s 
economic and operational realities. The eSiect of this mcrease in fianchise &es is to essentially strip 
FST of all ha liquidity, and ptaee it in t position where it must continue to operate at a loss for the 
remaining ten years on ha oonnact team, or be finaid in default. So devastating has the NFS’s actiona 
been to FST, that the oljeetive observer is compelled to consider whether the NFS’s intentions 
somehow devolved to malice. FST, however, chooses to believe that, rather than overt iniBee 
a&rethougbt. the NFS ia stniggiiag to implement a relatively new system of fianchise fee analysis and 
determination, the defidendes of winch have crystallized in the case c^FST. 

Thete is, however, sdll opportunity to rectify the travesty of justice that is descending upon 
FST, and in doing so, begin to mend s system of fianchise fee determination for which serious 
defidendes have sutfeoed. FST understands that these defidendea ate not due to any meptness or 
malfeasance on the part of fee individuals involved in preparing and implementing the condusions of 
fee FFA. The people involved in fee process sre simply ercecutbig thdr duties as consistently as 
posribte wife NFS mtsmal direetivet. But it is clear feat fee internal directives, and the course the 
NFSfaastakeninreceat yean regarding fianchise fees, suflerfimnserioueq'steinic problems. The 
system is m due need of m overiuuit and it should begin with fee case of FST. 
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KutjnefiirtiieNPStofcooinklerte&iodaM&edateninBliaapfocetswitlithenme'vigor 
ii teooosideR the fianchiie fteirfitt eaocMskiaers. Fw if the process contiaues undiu^ed, not only 
will eraiqumies Bice FST. &ini^ owned hntincMet dot bsve invested cajms] and careen in the 
NatHmai Partes and MosBaaenti^ be &iaBCiaIly deveswed, but the calm coDoeason s^tcm dengned 
to atnact esseniat senioes, cqBlal and oqienise to the National Partes will be in jeopardy. Buaaesaes 
end the people beUnd rtioie busnesses sinqily wilt not invett tan^ talent and capital into the Partes 
if they ate treated the way FST bu been treated thus &r with regards to Hs fisndiise fite. FST’s 
pc^ is that leasoodde amds wil previB and rescind its Sranduse fee ineteaae 10 that FST. and the 
hundreds of smBa^ sitiiated biuineases it reinesents, wiD be able to oemtinue the beneficial 
reiatiandiip eqeiyed between die NFS and its eottcessionert. thus enabHng the pubfe to conthuK to 
eqoy 8 relaxiog boat ridev or a fine meal, or an exciting lift ti^, or an exedlent hotd room, in «ir 
nadons woodetfid National Partes and Mdnuinents. 


68 



227 


AgPEHPflM Ai BST.eROI'QllMA - ffliANCBlSE FBE 

(AB &pta» ocept masas is SOOCtU 
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ABPENPUM B! psr PRO FORMA - 4^% JHAM.CB1SEME 

(AH figuKS exee^ remrns in SOOD^i) 



m 

m 

m 

m. 

« 

tan 


LI33 


L41fi 

}.«39 

US) 

t4« 

COSfOFSAia 


110 

11) 

117 

m 

134 

OSOISFSttffT? 

i:;S3! 

tJAS 


1443 

tm 

i.<n4 

atraft SgJatM 

391 

an 

28) 

an 

301 

310 

a^iip m 

38 

49 

71 

71 

rs 

77 

BakSj^ame 

3» 

4i 

42 

44 

43 

44 


3) 


4$ 

44 

4S 


TOTALStaeSST 

431 

4M 

«3t , 

m 

4CC 

479 

CiSwnrSgtew 

1)4 

»8 

148 

m 


1S9 

€ilfe«rSi^H!)«s 

90 

94 

99 

m 

»$ 

m 

^s^Nnhucrs 

K 

<1 

42 

44 

4S 

44 

SytASEni^ 

13 

14 

14 

13 

13 

15 

OtfcarAdmfeiainUve 

S4 

M 

99 

IIS 

103 

IM 

TOfALAOi^ 

m 

313 

394 

499 


«a 

kwnntt 

!4 

S4 

14 

15 

S5 

?5 

l^pNaate 

33T 

149 

m 

m 

181 

lt£ 

laan» 

83 

a 

€9 

ss 

41 

27 

OiietSsmA 

31 

ss 

37 

S9 

<n 

«2 

TCrPAi.n3®> 

333 

321 

3Jt 

nt 

397 

3S0 

BaililiD|UM»Fcs 

1 

1 

1 

i 

1 

t 

-43341 ^aediwfcB 


38 

<8 

ss 

£4 

44 

T0m.mANCffiss ¥3E 

S8 

f> 

«1 

43 

«3 

47 

INCOMSB£r^ 

83 

n 

97 

' m 

1)3 

154 

&4a»£TA:ss 

34 

a* 

39 

44 

34 

42 


31 

44 

3« 

n 

8! 

9« 

BALABCSaggg 

CemelAMWU 

]JX1 


1482 

007 

L34S 

1.404 

>ia Ffatti Alia* 

IJS09 

1408 

1493 

LSU 

LJTS 

ijm 

OtbcrAaMS 

lit 

111 

in 

lit 

!U 

tn 

TOTAL ASSETS 

3^ 

2J81 

3.788 

2.704 

aus34 

1S« 


3» 

399 

S40 

HI 

343 

343 

Lactam £i^ 

1.183 

1^ 

•84 

m 

379 

415 

CtetcEt ^ortka, LT Srtt 

(ISO) 

(131) 

<JS2> 

(SS3) 

(134) 

(155) 

NatlffiqiTtenDiax 

ijsai 

884 

m 

5» 

42S 

870 

TOTAL UAStLmSS 

1^93 

U4} 


948 

787 

Sti 

£QUm 


ijm 


1.744 

U«? 

IMS 

L!ABiunBs»E<^.]rry 

2JM? 

2481 

3.788 

3.704 

0)4 


sorocTOAtPygoyrawM 

Nat jtfiBBii 


«< 

38 

n 

81 

94 

D^yidiuai 


m 

171 

m 

Itl 

184 

AdAiomio Find AaMie 


m 

m 

(44) 

(48) 

m 

Maypalhyaat 


(ISO) 

(131) 

(138> 

(133) 

OSS) 

AAtfMMiXMt 







^C3liU40£!Nn»l06 


1 

14 

as 

<t 

34 

ssmauBE^SBoa 

KETURNON ASSETS 

l.Wi 

14394 

LM94 

tU7« 

M8K 

S4«% 

SXnKNOKEQUnY 


34M 

343% 

3>m 

4.39% 

CS3% 

■rnmNOHosiou 

3J»44 

34H4 

4.f«4 

4.m. 

139% 

!»% 

WiAGLOTVXCTimWASBS 


on; 

um 

ajfK 

09% 

08% 

wmaMnrmvKfioifKemT 


Z«fK 

X*7% 

ont 

J14«% 

£91% 

am&LmvsnswxNeff&toss 


0/54 

X*€% 

0454 

AAO% 

£79% 




Pliers 



230 



m 

iSSZ 

m 

im 

stao 

^poMtsTA-nimm 






oxassascsns(NET) 

USA 

1.443 

14*1 

L7«t 

1.7M 

corrortALzs 

tss 

l» 

135 

Iff 

144 

mossmsm 

lAM 

UtJ 

USA 

1401 

1450 

IMns fliMit 

)i» 

33S 

33t 

34t 

359 

ttapairAM**—— t 

10 

e 

fS 

tf 

90 

SkaitEapm 

4S 

« 

51 

53 

54 

QteDM 

AS 

4» 

51 

53 

54 

TOTAL DOtECT 

4M 

SOB 

525 

5ff 

557 

06 lcm'S«la(Mi 

lit 

144 

»» 

174 

179 

CMtortsiaMi. 

IIS 

115 

)1S 

m 

124 

AdMnin^ 

AS 

« 

5i 

S3 

54 

ftwOfftirint 

IS 

14 

IT 

IT 

It 

OftvAiSBnMyy* 

1» 

115 

Ilf 

!33 

134 

TOTAL AIXMIK. 

MT 

45» 

473 

4sr 

501 

imimot 

1« 

14 

17 

IT 

is 

tupmiMim 


in 

190 

194 

195 

InwrtBt 

» 

12 

11 

f 

S 

OAmtAm^ 

«4 

44 

«S 

79 

73 

TOr^fOSB 

3S4 

»7 

384 

398 

393 


1 

1 

I 

1 

I 


AS 

30 

73 

74 

74 

TOTAL nUhtCKISE RE 

AS 

71 

73 

7$ 

77 

INCOME BEFORE TA»S 

m 

IK 

199 

313 

230 

MX»ATA3aS 

AS 

74 

SO 

n 

S8 

KrriNcns 

18S 

113 

119 

ir 

133 







CmmAAmttt 

L«T» 

1475 

1413 

3097 

Z3I3 

mfotAfrnm 

MO 

ei 

W 

591 

A77 

OUmtAmcU 

111 

111 

111 

111 

lit 

TOTAL ASSETS 

Lsai 

3,407 

3.TW 

2.799 

2.901 

QaanALUHUm 

2SA 

335 

334 

333 

239 

\miTmmaM 

no 

344 

317 

10 

19 

Qanmfttiias.'VTOtiA 

W 

(37> 

cm 

(M) 

ai> 

TjitLaatTmDite 

344 

2tT 

. lf> 

159 

t3S 

TOTALXUaUTCS 

4TS 

453 

435 

397 

XI 

EQUm* 

2JM 

3.1S5 

L375 

3.40B 

2434 

UABOjrnsAEQunv 

2431 

2407 

3.7D0 

3.79* 

2J0I 

sQiaasAPSEsiMrfnCTs 






Nttteonc 

103 

in 

n» 

137 

na 

r>HMWi*ki 

»1 

in 

190 

194 

Bi 

iMdttRB* !• RmA Amm 

cm 

cm 

(W> 

cm 

91) 


(153) 

<») 

1*7) 

m 

{M> 

AAMomIIMk 

0 

» 

0 

« 

e 

NBTCKAMX IN FUNDS 

S7 

305 

304 

315 

vt 

fSrSBELMEABIBB 






KETUKNONAnns 

4StM 

44914 

4.41% 

4JM% 

445% 

HsnaoxcKSKjmr 

SAW 

5.tM 

5.25% 

SJOK 

330% 

lEnatNOHORoe 

S4S44 

44014 

7.97% 

7J0% 

7.39% 

CTMtflATIVgKgrmO 






aa«»Lm»T«xnwv<wASiERr 

IMA 

SWK 

3.19% 

3M% 

347% 

ctamAmsMgnmNO/fgaojTT 

AU/V 

4U9V 

4.43% 

4J3% 

4.0% 

cvuvumvMsrwiwatass 

sssv 

SJ9% 

iSf% 

339% 

393% 




fm2tn 



231 







232 


APDENDUM P: CONCESSION CASH FIXW ANALYSIS. lg>t.|fS* 

imf^aulasaxto 
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ADOENPVM E; IMPACT OF 12% FEE ON FSTs CASH POSITION 

(All figures in SOOO's) 


AVERAGE DECREASE IW CASH & SECDSTllES BALANCE. JANUARY 1 - MARCT 31 


Year 

Cash & Seoiiihes 

Balance on Jamianr 1 

Cash& Seatrities 
. Balance on March 31 

Decrease in Cash 

1991 

1,015 

679 

336 

1992 

960 

634 

326 

1993 

1,004 

559 

445 

1994 

960 

437 

523 

1995 

995 

567 

m 


Avenge Deereue in Cuh & Seeuritiet, January 1 - March 31 412 


PROJECTED CASH A SECURmES POSI TION Oy MARCH 31. 1996 


Cash & Securities Balance as of January 1, 1996 1,073 

Less: Average Decrease in Cash & Securities Balance (412) 

Less: 12% Franchise Fee in Arrears, Pius Interest (8001 

Projected Cash & Scenritia Balance on Match 31, 1996 (139) 
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tEJSaBITl) 

STATE OF SOOTH CABOUKA ) 

) AFFIDAVIT OF MABK F- HART! jrV. P B-A. 

COONTYOFCBAiaBSTON ) 

FERSONALLY tppmtd befin me; MARK F. HARTLEY, Dfi. A, vite beb« duly (worn, 

deposes and nyc 

1. 1 wu bom November 30, 1956, b West Palm Beech. Fknidi, and am presently an 

Aasoeiata Froftssor of Business Adobistiation at the C<rii^ of Cbarieiton m ChariestoB, 
South Can^ «bieh position I fam beU for twelve ( 1 2) yeais. I bold a Doctor t^Buniess 
Adm inlB i ati o n deg r ee fiom lo i iii ia Ta Tech Umvend^ with a nugorb quantitative analysis, 
and leec h aa t ifd ct at die CrihgeofCharieston. Attached to ais Affidavit is my eunactihim 
vita, aeademb eredcmiali, employmem hatosy, and menbersldp b profesnonal and acadendc 
ot g a nit a tio ns. Also attacfaed is a lia of 33 recem quantitative teseaidi studies I have 
coordinated or perfbsmed, and a list of 57 acadeniie publications or presematiaBS I have 
authored or eontiibuted ta 

Z I am aenenUyftnifiar with the issues and relevant bets b the ease of Fort Sumter 

Touts, Ine. versus Bruce Babbiit, Seeret eiy , Deputatai of the Interior, an Agency of the 
Federal Oovenmsnt (Case No. 94-1570). Specifieally,! am bmiliarwith and have reviewed 
the fianddae be datennbatbn pnoau set finth b NPS-48, an agency guideline fat the 
National Fade Servbe (*NFS*). I have also reviewed the Franchise Fee An^ysis far Post 
Sumter Touts; be. ("f Si"> and Fort Sumter Natiaaal MBnument, prqeied by the NFS 
Coneetmus Ibabi^ Faianoe Bmnth, wUefa b dated Febiuaiy 27, 1992 (~FFA"). 
Futthemoie; I eni ftmflisr widi and have reviewed the annual Dunn and Btadsneet 


I 
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PitfiicakJB, Industry Norms CDAS hsiary Norm^ fijr SC «x>& 4489, W««r 
Tiinf|)onadoit,}ii«^nii4>ereCia5Sal,S!riiieyeKSl9S8>t9S9,aad amaifoamiHarwitli 
ind hive reviewed the iadtory ATomi data fiir each SIC code wiikh iashuies witar 

tiaaspottitioB services Ss the )%«n !9gS-1987. 1 am also &niBtr with isd have reviewed 
the Ksbert Monis asd Associates pohiicatios, 1990 Anmusl Siatemtm Sactes {“SMA 
Smtemenl SttuSed^. I tm fitmBiar with the content, ssmplii^ procedures and methodology 
employisl in ibrmuiitisg th»e two publications, and am aware, based upon my educatisHial 
and pofiasxma! eqjeieot^ of the iidtity and hsnumom of the data contahsd iherdn. 1 aia 
tiro tedHrow^tiie Stasdnd Industiiai OasdScatitm <“SICr) ^em, along wdi hs utlii^ 
and limitatians. 

3. l4»BseHOwiagfffS-48,tlie^A,tiseZJ4S/«ius»3'ASEvmiaadthe^i4<Sa*eiiiei« 

StmSes, it b dear diat the NFS attended to set FST’i tmclnie firo at« level that wmdd 
cause its inoStsbiEty to &U St or near the median profitability ftr the population of businesses 
dassified under SIC code 4489 and its predecessor(t). In this attenqit, the entire fianduw 
fire desanmasionprocesi was prediiated upon the following ia&rence: The proftaUlity dM 
i^reited i&ihei>£9/ntiiay<MinBi for SIC code 4489 and its predeeessoifs) is equal to or 
closely approxhnates the profitability of dis larger population of badnesses classified 
thereundtr. In my pn^tsBonai and academic opimon, there is no question that this isieresce 
is statisncaliy invalid. In &et, ao ststistisally vafid infinencec regarding the populatian of 
businesses, or any particular budness, eonnninng SIC code 4489 or hs predecessot(i) caa 
be drawn from the inesfian and quartile data r^ioited in the /n&rory fiTortstr or the 

StatemmSnsSes. ^reafiofiy, it is invalid for the NFS to infer tlat the data contained in the 
iJ4S AidraSyAibrnB or tire iSWl ScBWiwnf SskScs are refieotivo of financal statement data 
or profitability tet for tire entire populatian of busnesset, or any putieulro budnets 
fmehiJng Fit 1% dasnSed under SIC 4489 crha predeoessoifa). Dmwing any aud: inferencss 
fooB the DdcB industry Norms or the RfdA Statemeni Shidies dsla victees fimlMima! 


2 



236 


priudides of itsasiies: and coMitutes a aiiUK ofthe disa. 

4. Because, as ■»*«*-* above, tbe fiiadsnental mfesesee tqioa wlucfa tbe IQ’S 

pniScates its FFA is stadsdcaily BvaEd, the eoaeloaiHi dfauni fiom the FFA, udndi is, tbat 
a tnwive pooait ( 12^) fiai^iise Sse snS esise FSTs ^ofilditEty to equal or ^ipioadi tbe 
pmSatMBy for the mdatiy under wdnebFST is eteafied, is also WMitt fea H ygivaiid. 


S. Id foet, no vaEdia&renees r^ardisg the popuiadoi of businesses, or anj' partuadar 

business, classified under SIC 44$9 or its pfedeeessoi(t) may be drawn flusi the D&B 
Industry Norms or the SMA Statmsat Studies data. The data empfy has imsanunudde 
statisticai defidoiaes. Among the statistical deficiencies ate; 

(a) The aaaqilet of businetiea fiom which the mfmniatkm was drawn are not 
landma aaspies. In isfisaaial statisdca, if one is to draw any inferences about 
a pcpidadon, baaed tbe measurement of a characteristic in a senile, the 
sesgile must be randomly seieeted. Otherwise, the sam^ is not eonsidemtd 
representative of foe larger population. 

(b) Based upoitatyirfonnatioit and belief the population of businesses classified 
under SIC 44S9 is ^tprorimstdy three thousand (3,000) businesaes.' The 
aingtie aizes employed in the Z)i£S /ndktnj’ Abmr under SIC 4489 were 1 6 
in 1988 and 36 in 1989, and foe sample size esnplpysd in foe KkU Siassment 
Studies used by foe NFS was 10. Even if theca samples had been randomly 


' AccordiagtoW.R.MostdIcr, i 995-1996 Preiideat of foe PaacagerVasdAssogiitiwi, 
the aadoial trade asaodatimi of pasieagm’ vessd opentoia, foa passenger vessd indu^ in the 
Umted States is composed of q^iroidmately 3,000 businesses. 
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sdecM). dny ne too sniS to diaw infcrans dxHit tiM laiser p< 9 iilatKm 
when one eossides the mh«r broic! wiiblliqr of qutitite md ma&n data 
rapottod. 

(c) IheNPS’iinechodoiogy iistitmicillyraireliihle became of the noncandom 

nehire of the sia^iUs employed, tte stnaU nmple sizes, and the ebtence of 
other dau essentad to properly test the stadsticaUy validity of the D&B 
Indusoy Norms and the RMA Staemut StmBes data. Besanae of this 
unrdiability, the validity of any inferaiea drawn fiom the D&B Industry 
iUarsisaadthe i!Md 5ha0ReRr&nds» data cannot be suhgeeted to statistictd 
validity testmg. It is this htally flawed for flw purposes employed by the 
NFS. Typically data such u that reported in the i^dbfl/ndbiwy Alarms and 
BMA SeamentStuditsvKtM be subject to the quantification of qipropriate 
ample iszes aid eonfidenee intervais pursuant to the Cehral Lindt Theorem 
of paneneoic stafiaties. This it a atendani and fundamental |»ocedure in the 
fidd of quantitative itatiaticai analysis to measure the d^ree of confidenee 
one may place in infierenees about a populaiiott when those inferences ate 
bated upon the mauurement of s charaetetittie in a tangle. However, the 
ZMhB JhdharyAbnna aadAAdd Aatement Sacfiea data is beyond foe reacdi of 
sudi fondamenta! stafistiesl evahiation becauie of its bbonqrtete nature and 
the imteiiabie aatistical techniques enqdoyed. The only potidble conclusion 
IS thm foe data fuu no validity for the purposes enplcyed by foe NFS. 


6- tainyprafosafooatqiidon.iftheZ)dS/radbj07'Aro>7maadf!M4filMniiern5ifMfla 

data wereeoBemedfay an a p pro pr iate random m e th od, md if foe sample liaeawcaeofan 
appropriate foeeconadeing foe 'vnriaKBtyoffoedta r ac teri ariet measured, and if mfScreat 
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sddilksiil diu wee jiviSaUe to ijomtiiy tbe level of rotsfidenee that scold he ;daced in die 
infieieaces dnwn fiora the data, edy then could a statisdcally valid inSaence he made fioti) 
the Z)db8 /hdbsOj' Aion» and Jljkii &a(nnM data about the paptdatioa of baaneset 

claeafiedtindeSIC4489oritapredaceeaoi<<). TtBsisnottoaty, howeve, that if all the 
above aeo no nad eonfitkns wen met, it would be app r op riate to aaauae that the pt^Kilatibn 
of busioessea c l a eified unde SIC 4489, or its piekcesotfs) coostitiite an accqttable 
compame to FST for the puipoie of deteminihg appropriate or e^qiected proSt^tility, or 
balances in finniciai atatemsd aecotasta. The ia^iproptuts nature of utilizii^ ti 9 ae of data 
classffied by SIC code for the purpoie of setting jnofitahility tennis or Snasdal sunetsent 
balances is a fooeticm of the broad parameters enjoyed is dcfoiing eadt retevam SIC code. 
GtneiSy, fbir digit SK; codes audi at that employed m the Z><££ /mhtnry' IVcmr and 
Shetonenf dituiu inehide too many dvctte busnaBMS to he utiliaed for riiis purpose. In other 
words, lare^ doef a pardeultr buBsets auffideotly into a four digit SIC code to enable 
the leseardig to confidently udtofoiancial statement and profitability data dasafied by that 
SIC code as an indicator of sdiat the finandal statement and profitability data for that 
panioiiar buaineas ahoutd he. In nor profesriosal opnioa this is the case with regatds to FST 
tod foe NFS’s stteaqM to detennina what FST’s financial statement and profitability data 
“ahouid be”, by comparing tueh data to infonnation dassified by SIC code in foe D&B 
Industry Nmas and KM Suaemenl Studits. 

7. It U important to darify that in this affidavit I am not critiddng foe NFS's goal of 

setting fiandsse foes at a ievd that wiS result in FSTs profitability being equal to or 
qipraaiinaidy equal to foe median profitability of foe industiy FST it a panicipaot ia 
Whdher or net that la an appropiiite goal it I polity isme beyond foe appropriate Brahs of 
ayophaao. Whd lam critkiuig is foe mefoodology employed by foe NFS to adiieve that 
goal The NFS’s mrthedol ogy in the FFA ia aatitticaiy inviEd, and no confidense 
whataoevermqrreuantbiybeplaeedin its EOBChuionfoat a 12%fiandu» foeshtmld result 
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in FST*s im ici pi ted |ffofitability tpproxsnating tiie median for the induatry FST is a 
partie^eot in. 



SWORNtobefiarenst. L. AlUn 

this i/ of Much, 1996. 


SaC^/UiA 

NOTAiW PUBUC FOR SOUTH CAROUNA 


My Commitson Expire* _ 




SoST"* ******* 


6 



240 


UUKKUJULiUM Vll'A 
MARKF. HABTLEY 


School ofBamess and Ecoaomics 
Tte College of Chatleeton 
Charleston, SC 29424 
(803) 953-5955, (803) 953-1797 Sot 

Edacation; 

Doctor of BusioMs Administration fP.B.A.'l. 1986 
Louisiana Tech University, Ruston, LA 
Major field of study; Quantitative Analyais 
Minor fields of study; Madcetittg, Ecouffinics 
Dissenation; Income_C<inceiiirglion in the United Slates; Measuranent. Trends, and Stability of 

Comlatss. 

Master of Bus iness Adminis tration (M.B.A.L 1979 
Columbus College, Columbus, OA 
M^or field of smdy; Administration 

W«ehelot of -Rminess Adiniei«Ti.rinn r B,B.A.l. 1978 
Columbus College, Columbus. GA 
Major field of study; Mafimdng 

Employment; 


POBox 1822 
ML Pleasam, SC 29465 
(803) 971-9425 
hanleym@cofi:.edu email 


Aanaate Preftsot. 1994 - present Assistant Professor. 1985 - 1994. 

Dqrattment of Management and Maxketing, School of Business and Economics 
The College of Charleston. Charleston. SC. 

Tenured August 1988. 

Holder. Naliaiial AMaeiaion of Putdasim Management - Ca tolinasfVirginia Chair. 1993 to present. 
Courses taught at' the College of Charleston: 

Production and Ppentions Management Purchasing and Materials Management. Business Statistics tl. 
Marketing Researdt Quantinttive Methods and Decision Making, Interoiodal Infomtation Systems 

Assistant Professor. 1982 - 1985. 

School of Businas Administration 
Columbus College, Columbus, OA. 

TeachinB Assistant 1980 • 1982. 

College of Administration and Business 
Louisiaiu Tech Univeiaity, Ruston, LA. 

Honors and Reeoguitioiia: 

Beta Gamma Sigma (Buaisiess Honoiasy Organization) 

Omicron Delta Epsilon (Ecoaonucs Honorary Organizatian) 

School of Buaness and Economics Dean’s Special Service Atvard 
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PmbHffattw b Aoidcmfe Reftrccd Jmirnab: 

»Pujcbasing*t Role in the Copotate Stn^ic P lanning Process*' Accq>ted fcr piUiIicatioa in 
Intematioml Journal of PhvjictI PiitribiitiQ!' md Legi«ie« MasiMemem. (widi Wade FerguioB 
lad Gregory B. Toner). 

"Ediics, Gratuities, and Pro&^oaalizatioo of the IWcfaasiiig Fuuelioa' loanal of Busiiiess Ethics . 
XIV. 751-760. (with Oiegoiy B. Toner and Stephen Taylor). 

*DevelopiBg Ediieal Policy Statements ht Podiasing Dqraitineats.* T.S.U. Business and Economic 
Review. 2QK2). 2-6. (with Gtegoty B. Turner and Charlie Cook). 

■Ettiics Policies and Otamity Acceptance by Putdasing Agents." TnteTn.rinn«l Jpomal of Purehasina 
and Materials Mamoemimi 202(3). 42-47. (with Grcgmy B. Turner aid Stephen Taylor). 

"Are You Taking Advantage of the Productivity Incentives in the Tax Reform Act of 1986?.' Industrial 
ManauemenL 2002(2), 22-24. (with J. Michael Alford and B. Feny Woodside). 

'Income Concentration in Soi^ Carolina: How Much and Why.’ Ijnder rjilleee BiMinaas Review. 
JK2), 5-9. (vdth Tom S. Sale and John D. Jackson). 

Other Unpublished Ctrcnlated Worldag Papers; 

'The Use of Inbound Shipment Tracing Systems: Redefining the Expediting Function." Under review, 
tnii Tnamiaiimi, Rgyitw- (wHh Gregory B. Turner and steito LeMay). 

Other Fablicatieos and Academic Professional Program Presentationa; 

'Public Sector Attitudes Toward Gratuities and Gift Aceeptaaee." Accepted for publieation in 
Proceedings of the 1996 National Aasoeiadon nf Purelwrine Manaatment Int e mational Meetme. 
to be Pr es e nted in ChicagOt IL at die Atuuial Meeting* April* 1996. (wiA Gi^oiy B. Turner ind 
Wftde C. Ferguson). 

"Regional Vsriations tn &hical Standards tad Conduct Among Purdnsing Kbnagen." AcceiKod 6nr 
publication in Proceedings of the 1996 National Asroiatjon of Pimtisrine M anagement 
lirtemsliotial Meetina. to be Pteacnlcd in Chicago, IL at the Atmnal Meeting, April, 1996. (with 
Gregory B. Tuner and Wade C. Ferguson). 

"Designing for the Japenete Mericet" Accepted for publication in Proceeditios of die 1996 Southesst 
Decision Sciences Insiiiute. to be Piesenied in Charleston, SC at die Annual Meetmg, Febniaiy, 
1996. (with I MichaH Alford and Gtegoty B. Turner). 

“Purchashig’s Role in die Development of Ckn^xnate Ethics Statements.' Proceedinns of the 1995 
NUiCll^ AMCciition of Puichaamg Management Intematioiiai Meeting. 266-271. Pteseauedat 
Ansheiin, CA at the Annual Meeting, May, 1995. (with Gregoiy B. Tuner rad Wade C. 
Ferguson). 

"Uncettainty, Effort and Risk Avenion in Sales Force Compeasadon: What Does Agency Theoiy 
Ofrar Pmsagfingsofthe 1994 Soudieasl Institute nfMmisi wnentSeience. 319-321. Piesemed 
in Myrtle Beach. SC at the Airnusl Meeting, November, 1994. (with Otegoiy B. Turner and 
Wade C. Ferguson). 

"Groi5iDecBioiiS«5ipoitSj*ems:AnAppIieationinthePailie^veBndgetiiigProcess.’ Pmeeedinw 
of to 1994 Southeast Institute of Msnsge mmt Sdenee. 222-224. Presented in Myrtle Beteh, 
SC at the Annual Meedag, November, 1994. Winoer, Best P^ier Award, (with (jtegoiy B. 
Tuner, Mark Mitchell, and Ron Beiiy). 
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"Testing for Model Specificaion Emas in Inconie Distribution Research." Proceedings of the 1088 
Southeast PedsioB Science itmltuie. 99-101. Presented in Winston-Salem, NC at the Annual 
Meeting, February, 19S8. ('With Jolm D. Jackson and Tom S. Sale). 

"The On-Line Case; A ’Bottom Line’ Aj^iroach to Saiistical Pedagogy." Proceedings of the 1988 
Souflieast Decigon Sdence Inaitiite. 105-107. Presented in Winswa-Sato, NC at the Annual 
Meering, Febniary, 19gS. {'wirit James Haudtes). 

“Age Discriminatioa: Statistical Evidence and Measurement of Damages." Proceedings of the 19g7 
Southeast lasritme of Management Science. 34-36. Presented in Myrtle Beach, SC at the Annual 
Meeting, October, 1987. (with B. Perry Woodside). 

"An &npirieal Investigation of Income Concentration in the South; 1950-1980.” Proceedings of the 
1987 SonaiBn Regional Sciences Institute. 25-29. Presemed in Atlanta, GA at the Aimaal 
Meoing, Mietb, 1987. (vridt John D. Jackaon and Tom 5. Sale). 

“The: Direct Mail Simulidmi Qame: Teaching Mariceling Research fm ’Bottom Line’ Results " 
Prweedingi.tfte 1?S7 Sqilttl'ygalliniWU.afPeaaiQll^BtMe. 233-235. Preaentedin Houston, 
TX at the Annual Meeting, March, 1987. (with James Hawkes and Robert K Carter). 

"Bcpetifflem Shows Entrepreneurs Can Benefit finirv' Maturity Training." Proceedings of the 1987 
Soihhwest Small Biainess Tiatitutt. 65-68. Presented in Houston, TX at the Annuri Meeting, 
March, 1987. (with Robeit N. Carter). 

"Tiaining Retail Conqiuter Sales Pesennel.' Proceedinga of the 1 987 Southwest Small Buainesa Institute. 
82-84. PiBsemed in Houston, TX at the Atmual Meeting, Match. 1987. (with Robert N. Carter). 

"Level of Personal Maturity Seen as Fuel for Entrepreneurial Spirit." AbsBact reprinted in The Jaamal 
of Pti-vate RnnmrlM. 2(1}, 56 . Presented in San Anunuo, TX at the Association of Private 
Emeiimse Edtmation Meeting, Aptfi, 1986. (with Robeit N. Cano). 

"The Possihle Ejects of Fitm Size on Writing: A Preiitsinaiy Investigarion.* Proceedings of the 
1986 Mid-Wesam Case Writers Associarion. 53-59. Presented in Chicago. IL at the Annual 
Meeting, March, 1986. (with Robert N. Carter). 

The Family Medical Cento; Mariceting Research and Strategic Planning.* Proceedings of the 1985 
Narieml Decision Setences I nstitute. Case Suonlemem. 39-45. Presented in Las Vegas, NV at 
the Annual Meeting, Novembo, 1985. (with Roiwtt N. Cano). 

"Sum of Individual MataiiQr Advanced as Key Deternunant of Snccesifo! Retail Sale Training.* 
Procwdiags of llie_1985. Acadanv of Marketing Science/ American C oOegiate Rettuling 
AssocietioiL 195-197. Presented in Charleson, SC at the Annua] Meeting, Octobo, 1985. (with 
Robot N. Cano). • 

"Qap Exists la Maaofoeturiiig-Spansared Training for Retail Computo Sales Personnel: Combined 
Tndning in Fundamemal Techniques and Skills and Beyond Motivation Concepts Holds Remedy." 
Proceedings of the 1984 Aeariemv o f Mariceting Science. 473. Presented in Niagara Falls, W 
at foe Annual Conference. May 1984. (wifo Roben N. Cano). 

'Advancing the Small Buaiiteaa Conqp^ Marketing Channel Tbrough Tiaming foe Retail Sak^ieratm.* 

Proceedmas of the 1984 Soudiwegt Small Birringn Institute. 54-66. Presented in Houston, TX 
as foe Annual Meedsg, March, 1984. (wifo Robert N. Cano). 

•Re^jondent Samples in MaritOiDg Rcaeani: A Compariioa Study." Proceedings of foe 1984 SonriiMia 
Deciaioa Sciences Insdtute. 177-179. Fiaaemed in Savaaaah, OA at the Anoual Meeiiisg, 
Febniary, 1984. (with Alben J. Taylm). 

•Salesmanship end Motivadon Triining: A New Direction." Proceedings of the 1983 Mid-Atlamie 
Marireting A modatton. 1-14. Pmsented in Valdosta, OA atthe Anniial Meeting. Octobo, 1983. 
(wifo Robm N. Cmo). 

"Predictii® Sales Pofenamce: A Litoiture Review." Proeeedmes o f the 1983 Southwest Decishai 
Sciences Insdtnie. 107-109. PieKOed in Houston. TX at foe Anmiil Meetmg, Manfo, 1983. 
(wifo C Rickard Htisun and Albert J. T^lo). 
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Remit bntitiitisiUl Resanh Activitiei Cosrdisatcd fer Meabtn sf the College Comsuuiity; 

"A Pfograai Asseesmeat of the CoUege of ClBrleaon’s Center for EntrqtreneursMp," petfoimed for the 
Dean of the Sdiool of Btismeas and the Collegers Etttrejtieztetir in Kesidense, 199S. 

"As Asseamrat of flie College of Qiarleslon’s Departmem of Public Safey," petfonnrf for the Direeior 
of die Depetmeit, 199f . 

"An Assessment of the College of Cherieston’s Maymesler and Summer SessitiiB Program," performed 
for the Ditector of the Program, 1994. 

"The 1994 Student Budget Snrtrey," paformed for the Office of Financial Aid and Scholarships at the 
College, 1994. 

"Assessment of Attatdaiee « Ivlea’sBatobal! Games at The College ofOiariesttja," perfiniaed for the 
Attiielic Bepartisent at &e College, 1994. 

"A Risk Msoagemeat & Itsaratoe Curriculimi Program Feasibaily Sn%,” performed for the Dean of 
the School of Business and Economics at the College, 1993. 

"An Assessaem of the Office of Flnaacial Assisance and Scholarships,” performed for the Director of 
the Office of Financial Aid and Scholarships at the College, 1993. 

"An Assessmesn of die Office of Career Development," perf or med for Interim Director Office of 
Career Devdcqaaest and Placement at the College, 1992. 

"The 1992 Student Budgfi Survey," performed for the Office of Financial Aid and Scholarships at the 
College, 1992. 

"The TQM Initiittive: A Swdy to Determine the Integration of TQM into the Business and Economics 
Cunietila," perfbnned for foe Sdioo! of Business and Economics, 1992. 

"the 1991 Stadeat Stpeams Study," performed for the Office of Financial Aid maiScholatships at foe 
College. 1991. 

"The Feambillty of a M^or in Communieations a The College," peifonned for the Office of foe Vice 
Fresidatt for Academic Affairs and the English Depament Faculty, 1991. 

"The Masters of Aecountsncy Program FeasihUity Study," performed for foe Accounting Faculty in the 
School of Business and Eecoomics, 1 939. 

"The 1989 Student Budget Stuc^," performed for foe Office of Fmancial Aid and Scholarships at foe 
College. 1989. 

"A Feasibility Study of Off-Campus and Weekend Programs at foe College of Charleston," petfoimed 
for foe Office of the Vice President for Academic Affairs, 1989. 

"An Imetnsl Audit of foe College Csmpus Shop," perfomted for the College BooSastore. 1988. 
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Ollur Bcsnreb FabMnd in ProtoisBil Trade Jsemalt: 


wiCQaBag rrc 

of 4e l»d Amiaal NAPM-CV Sstey Sirvey.’ Tht SoMhgm Pigeiasof . XXVI . (I), 9-1 !, 
(laoiiary-Feteuaty 1996). (wi& Wade C Ferguaion and Gtegoiy B. Turoer). 

"Purchasing Planning Sw DiaW • Are You Pieparedr NAPM Insiehta. V (1 1), 4244, (November 
1994). (wifli Wade C. Fetgu^ and Gregory B. Turner). 

"CaiDlinas-Vtrgiiiia Pindaiing SaWes Continue to Outpase Nadosal Averages: Resntts of the Second 
Arasual NAPM-CV Satey Survey.* The Southim Purehanr. XXTV. (6), 22-24, (Novonfaer- 
Becember 1994). (vddi Wade C Fergison). 

"Keep Purcbadng Fimctiasiiig in Disa«er'a Wake." Stmnlier Seieinitm A Managemeni Remn 9e.g . 
10-11, (Aufuat 1994). (wi& Wade C Ferguson). 

"How Do Canlinaa-Vttginia Pnrohasing Ptofeadonils Measure Up in Today’s Economy: Results of the 
First Annual NAPM-CV Sahny Survey," Ths Sogthem Purebasor. XXIII (4), 20-24. 31, (July- 
Ai^ua 1993). (witfa Wade C. Ferguaon), 

"Gratoiiy Aecepaace: Views ofFutarePurchaaiag Agents." The gmitlipm yxtlT Mt 

(Jidy-Ai^ust W3). (with Oiegory B. Turner). 

"Careful There Pirtnei...‘liiey May Be A Qunnin' For You.* n» p>m-h.p«T XXII (5), 20-24, 

(September-Oetober 1992). (widi Gregory B. Turner). 

"Let's Compare Ethics Pdiiey. S tate men t s: A Study of Purchasing Practices in the PMAC-V Region." 

Tls.,SaBft£m Elintel, 2SSI (4). 18-2i. (July-Auguit 1992). (widi Or^oiy B. Turner). 
"Qfb! and Favors Fras SeH^ets: A Study of Purehaang Practices in the PMAC-V Ri^on." The 
gaato fiwiawt, SEU (3). IS-ZZ. (M^’-June 1992 ). (with Gregory & Turner). 

"What’s Happening on the Home Front: A Study of Purchasing Ethical Practices in the PMAC-V 
The Southem Pmthasor. 2201 CD. 3M0, (Maich-April 1992). (widi Ciegoiy B. 

Turner). 

“An Agrieiiltsiral Product to Btnk On: Trees," The Lomsims WstiVer XT.IXr iOV 3-8. (with Lyndon 
E. Datraon). 

'‘From Puipwcod to Vtpcr. Tie Charnel of Distribution for Louisiana-Produced Paper." The Louisians 
SESafitsy. JQSl). 64. (with Lyndon E. Dawson). 

"The Louisiana Timlw Industry: Mitketing Channels and Pricing Practices." The T .niii.jjnn n gifTPTi y 
2SIV(4). 5-8. (widi Ly^on E Davrson), 


Memberships, OfSces Held, and Actbdfies In Professional Oiganizationi: 


Coordinator ^ Publisher, 3te_NAgM-CV Purchasing Manao er’s Renort. published monthly and 
extensively disseminated throughout the print end electronic media nationally and in the 
Caioiinas-Vitginia legiiin. 

Professional Develspaseot Chmman (1991-1993), Board of Diiectois Member, Purchasing Scholairiiip 
Coatdiaaior, QiatSeriy Meeting H«at and Local Ammgemena Cotudiaamr. Nsdaaal Asearistinn 
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Ts^ aaS StsBioB Qair, Manuraijn REviewer, Paper DiieiiHaBa, 

Sessios Oiiir, Maniuctipt Reviewer, Pqier Disnisras:, The Soiifewea Deciaion Sciences inaiiute 
Session Chair, Masuscii|)t Reviewer, Paper Oiscsssant, The Soiiawm Marketiae Aasociation 
Session Chair, Mamsci^ Reviewer, Paper Diseussaol, 


PersoBs! EoploymsBt, Conaiiltiag, htaraaiiipa: 

Consuitant, !»:, Kiawah Property Owners Group. Kiawah Island, SC 

Consultant, 1994, TrideaPs B.E.S.T. Conaraittee. Charleston, SC 

Coasuliant. 19M-piesenL The Patriot’s Point Develoamem AitiharilY. Mt Pleasant, SC 

Consultant, 1991-1992, SilveHiiriBe Services Aaenev . Charleston, SC 

Consultant. 19S9. Gamble. Givmi. and Moody CPA Firm. N, dmlesion. SC 

Co-Oraer, 1992.presaot, Power Aliev Snorts Cards. Inc.. ML PleasanL SC 

Involvement in Ratension and Pnhlie Servke Aetivities: 


Vice Chahaun of Ctnnsussinaers, The Chmleston County Hoi mpr apd Redevelenmem AtiBiority 

Memher Cmlinas Coannl of Hctiame. Redevelonment. and Codes Officials 
Chairman. The Charleston County Raouhliean ParlY 
Sponsor and Volunteer, The Juvenile Diabetes Foundation Wallaihon 
Volunteer, The American Red Csoas Trident Chanter 

Member, a»te.UlliBlli»d..EaS„Cwpgr QlHWg 

Speaker, TlW EnSJCdCngr gubfe jlAaglS Afi8r„S.9tl99i AdvCTim.FrCgMi 

Doetaral DissertaHon Committee Assignments Held: 

Committee Member, An Evaluation of Paiticioation bv the Ptntiiasine Function.ic Ceraotate 
Strategic Pltnnjna Procem. a dissertation by Wade C. Fe^uson, Purchasing Manager, Santee 
Coopei, Moncks Comet, SC, for Nova Univeisitj’. 1993. 

Major College and Department Committee Assignments Held: 

Member, BA/ECON Facnlty, Stiidetil, & Alumni Issues Committee 
Memba, BA/ECON Computer UtUiaadoa CommittBe 
Past Member, College of Chwlaslon Judicial Board 
Past Coordinator, lhn.Cdle»_af Charleston Career Festival 
Admiaisawor. Ihe NAPM-CV Pmuhasina Scholarthin Proeiam 
Admiaisantot, Us Jiiflflaill Grilffiiftt PnaBW? Mail rtvfgrf PWBTO 
A«imm to the Dean A*rgR ArrraHIlarinr. apd Baa^t yedilation Studies 
Faculty Advisor. The ColleBe of Charleston Varatv Baseball Team 
Faculty Advisor, The CoBeae Rennblieans 


247 


Rceeat Eitemal RESssnh AetivUtcs CoonHsaMd f«r Mtmbcn of the Locai CoinmDaiiy; 

"A Customer ?ioSle and Of^oramity Amesamenl for tbe Sports Kock Cafe,” perfonaed fer fee 
man«grmf,ni of fee Ncife Chatlesti» based operation, I99S. 

"As Atvarecess Asseament of fee Charleston Area Am Council,' performed for fee Director of the local 
agency, 1995. 

"A Feasibility Study of Opening an AU-Natoal Products Store in Ameticus, GA,” performed for a client 
interreted in entering this industry, 1995. 

"A FeasiHlity Study of the Piggly Wgg^ Carohna Conqany’s Centralired Bakery," performed for the 
Vise Pretideat of the eotporaiion, 1994. 

"An Assessment of tlm Chriestso Trident Business Education Partnership Program,” perfeimed fer the 
Trident Chamher of Comnterce, 1993. 

"A Study of fee Ethnic Greeting Card Industry,” perfcnaed fer a cUsnt interested in erttering the 
industry, 1993. 

'Summary of Ught ManufectutingyDisBibudtm Operaiiona in Soufe Carolina,” performed fer a local 
business brokerage eompsny, 1992. 

"Sonth American ImporAEspoit S^y,” petftxtned for a local grotqi of fenne importers, 1992. 

”A New Product DevelopmM end Current Product Lhw Expandon Study,” performed for e local book 
retailer, 1991. 

”A Tempoiaiy Employmem Services Atthudinal Survey,” performed for s regional temporary 
e^oymeat services conqiany, 1991. 

'Medical Univei^ of Soufe Carolfea Pnreha&ng Department Anessment,” performed for the Director 
of Procurement tt fee MetSeel Uni ver s it y ol Smitb Carolina, 1990. 

”A Needs A n e ss m en t for the Charleston World Trade Center,” performed for the Trident rtinmivT of 
Commerce and fee CouncQ of Ttide, 1990. 

”A Fmiinsalar Ch e tl ea nn Fhneaa FadBiy Fearibility Snidy,” petfomred for diems interested in 
developing such a fedUty. 1990. 

”A Study of fee Need fer Mdtiw lafaratarion Sarvieea in fee Ttidem Maricet,” performed for clients 
interested in fee stett-iq> of such a »»»«■»»»«« 1990, 

"A Oeeletsh^ Satiafaetiaa Survey,” performed for e local power boat manufaeniring eonrpeny, 1989. 

”A Fcasilality and Location Study for U*Bake-lt Piaza,* performed for cUeins interested in bringing feic 
concept to the Charleston miikct, 1989. 

”A Home Fu mife i ngs Cotuiune i' Picfeicuue Study,” performed for a national home femidiings c o n c e r n, 
1989. 
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[EXHIBIT 2] 
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ft) 'niaHnan^statmantauaadlntliaSfaMaMflr&tftfliea 
are net aalaetad ^ aay random er atattatteany raHaMo 
miined. RMA ffitmoar bafM vtiuntarfly tuMyi the raw 
dau they Aava availabta aaeh year. uiaas babie the 

only oeoatramts: (a) Tha fiseat yaaroada ef tba eom* 
panlaa raponad may act ba from Aord 1 uiroudh June 
20. and (b) nair taiat ■■■afi muat b* laaa fban CSO 
mattOR. 

(2) MaAyeoffipanieaHavavariadpreduetfinaaihoinavar.tha 
StMUOKMi SuHtt eatagehta mare by mak prknary 
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flMttioo el eparettoAi wftieb in turn ean ditaelly ln> 
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oludad In aur aareplo. toe, tbaoa atatamanta ean atpnlfl- 
oently affeet our cornpealte ooleulaUena. 

P) Otiiar eonaidoratlena tAai can raeulf In variationa 
aoMAg ddlarent eempartita angagad in ttw aamo 
garwral Una of bueirtaM era dUfarant labor mamata: 
eoograpMeai leeasien; dtfloraot aceounUng mmnodc 
duality ef praduetc handled; seureae and reathoda of 
llnan^ag; and tarma ef lala. 

for inaaa meeoAe, fUlA dooe nor roeoamnod tho Sutaroant 
Studlaa tigufoM m ooontdowt ea afve/vlo nomt fora gtifon fn* 
duMry. Aeffwr /do tiguroa ntfouM bo Mod otdy a« poearaf 
fu U otm oi and fa aidf/iea fo lb# efAtr motttod* ot ffeanofar 
oMlytti. tU4A oMluM no eleim oa rs thottpmonfUmiou ol 
thofigMoo prMad fa Mfe bock. 
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1 . 


INTRODUCTION 


In March of 1992 the National Park Service (“NFS”) notified Fort Sumter Tours, Inc. 
(“FST”) that it was unilateraily increasing its franchise fee from 4.25% to 12% in the sixth 
year of its fifteen yrar Concessions Contract (“Contract”). The new fee was retroactive to 
June 14, 1991, and is approximately the highest permissible for FST’s category of business. 
The purpose of this document is to appeal to the reasonableness of someone with governmental 
authority, by highlighting the inappropriate nature of the FFA and the franchise fee 
determination process and to demonstrate why FST’a present 4.25% franchise fee is 
appropriate. 


11. FST’s 12% FRANCHISE FEE SHOULD BE SET ASIDE BECAUSE THE PROCESS 

BY WHICH THAT FEE WAS DETERMINED IS NOT VALID 

The entire franchise fee determination process applied to FST, as set forth in NPS-48, 
is premised upon the assumption that data contained in the Dunn & Bradstreetlndustiy Norm 
(“B&B Industry Norm") accurately depicts return and financial statement data for the 
industry in which FST is a participant. The affidavit of Dr. Mark F. Hartley, and the analysis 
of Dr. Robert L. Andrews, both Professors of Statistics, along with a document entitled, 
“Critique of the National Park Service’s Franchise Fee Analysis Regarding Fort Sumter Tours, 
Inc., A National Park Service Concessioner” (“FFA Critique”), conclusively demonstrate that 
this premise is statistically invalid.' Because this fundamental premise is invalid, the 
conclusion drawn therefrom, that a 12% franchise fee is appropriate for FST, is also invalid. 


' See p^ps 24-34 of the FFA Critique, Dr. Hartley’s Affidavit attached as Exhibit 1, and Dr. 
Andrew's analysis attached as Exhibit 2, 
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It is fiirther demonstrated tlist from the standpoim of accounting and sound business practices, 
the FFA is flawed* Many of these flaws were confirmed by David Jackson in a letter to Rex Maughn 
dated April 26, 1 996 (attached as Exhibit 3). Among the flaws in this area are: 

(i) The NPS assumed away almost $350,000 of FST’s equity in direct violation of 
§20b(d) of the CPA, which instructs the NPS, in the setting of franchise fees, to 
consider the opportuiaty for net profit in relation to capital invested (rrfjich is 
essentially equity). 

(ii) The NPS imputed a purchase price and debt level fbr the tassel “Spirit of Charleston” 
it knew to be incorrect when it reconstituted fire lease of the vcssd as a purchase, and 
then felled to make adjustments to account for the reconstitution which would have 
been benefidal to FST and are called for by Genially Accepted Accounting 
Principles CtjAAP”). 

(iii) The NPS assumed away over $160,000 of officers’ salaries on the basis of statistically 
invalid data derived from a nonrandom sample of 1 0 businesses reported in Robert 
Morris & Associates 1990 Antmai Statement Stvdies. This was done even thou^ 
FST’s officers’ payroll was actually in the middle of the third quanile of the data 
utilized, an acceptable range according to NPS-48. (See NPS-48. Chapter 24, Exhibit 
3). 

(iv) The NPS gave no consideration to FST’s low debt, fully depreciated assets or 
operational efficiency as required by NPS-48. (See NPS-48, Chapter 24, Exhibit 3). 


*The acttouming and business practices flaws in the FFA are discussed on pages 37-60, aid 
summariMd on pages 60-6 1 of the FFA Critique. 


2 
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(v) The NPS include net income from non-concession sources and failed to 
acknonded^FSTstec]iabi%in conctudug it t¥as too pmStable and needed to have 
its frtnddse fee raised. 

In light of the invalid statistical premise of NPS-48. and in light of other deficiencies that 
manifest thenmlvu in t!» I7A, sott^ of which are Inghli^ed idtove, dse NFS’s concluaon that a 
12% franchise fee is appropriate forFST should be set aside. The 4.25% fitmohise fee should be 
restored as the appropriate fee for FST, as the remainder of this document demonstrates. 


m. CORRECTION OF JUST TWO OF THE MANY UNFOTINDER ADJUSTMENTS 

MADE TO FSTs FINANCIAL STATEMENTS IN THE FFA DEMONSTRATES 

THAT A 4 J5% FRANCHISE FEE IS APPROPRIATE 

The NFS’s own methodology as employed in the FFA demonstrates that 4.25% is an 
appropriate franchise fee if just two of the NFS’s most unfounded adjustments to Fort Sumter Tout’s 
finandsl statements are corrected so that they more accuiatdy reSect reality. The specific corrections 
are as follows: 

(i) The actual purchaK price of $1 .4 million, and actual of $1 .3 miUion for tin 
vessel “Spirit of Charleston” are used; and, 

(ii) FST’s actual 1990 balance sheet is used as the starting point in the FFA Proforma, 
with the baloice frnet only adjusted to accurately reflect, oontistent with GAAP, the 
reconstitution rrf'the “Split of Charleston” lease as a purchase, winch reconstitution 
is inqnsed by the NPS. 

ff rally the above contetions are made to the NPS adjustments in the FFA Proforma, FST’s 
Cumulative Profitainlity Measures (Return on Assets, Return on Equity, and Return on Gross 
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Receiptt) &1I within the quattile ranges targeted by NPS-48.’ The returns are depicted in Table A 
below. 


! Table A: Cumulative Profitability Measures - Corrected NFS Proforma 1 

1 

ROA 

ROE . 

ROG 

1 FST with 4.2S% 

1 Franchise Fee 

3.47% 

4.63% 

5.9S% 

j D&Blndnstiy 
! Median 

4.70% 

5.70% 

3.20% j 


ROA and ROE are bdow the median in the second quaitileL ROQ>titough above the median, 
is sdii in die acceptabie range according to being in the middle of the third quardie.^ These 

returns ate depicted graphically and in tabular form reiadve to the D&B Industry Norms mecfouis in 
Addendum C of the FFA Critique, 


IV. THE N?S FAILED TO MAKE A BENEFICIAL ADJUSTMENT TO FST FOR ITS 
RELATIVELY LOW DEBT AND LOW BASIS IN DEPRECIABLE ASSETS 


As demonstrated in Section ni supra, according to the NFS’s own methodology, FST’s 
profitability fills within acceptable NFS ranges if just nvo of its most unfounded adjustments are 
corrected to reflect reality. However, if two other adjustments beneficial to FST that were not nude. 


These conclusions are demonstrated on pages 62-d6, and Addojdums A, B and C of the FFA 
Critique. 

* The FFA indicates the D&B upper quartile threshold for ROG is 8.7%. NPS-48 indicates 
that middle and lower tlurd quartile returru are acceptable. “High concessioner returns (high 3rd 
quartile or 4th quattile) indicate a higher percentage fee. Low concessioner returns (1 st quartile ot 
low 2nd quattile) indicate a lower percentage fee.” NPS-4S, Oxgtier 24, p. 18. The inference is that 
the acceptable range is the middle of the 2od quartile to the middle of the 3rd quartile. 
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had been imde as e^dfiir is NPS>48.!^*s profitability have appeared even lower. These 

overiooked a^tutraoits shotild dismiss any question as to whedier the 4.25% fianeUse fee is 
appropriate. 

NPS-48 indicates thmad^istnientsbeneficiBi to the cwtcesskjnarrijould be made whai the 
concessioner has little or no loi% term debt, and when the concesuosCT has older itilly depreciated 
assets.’ FST’s passei^er vessels, its nudor capital assets, were purchased in 1963 and 1971. Their 
0rigBBac!»tba»fwas&liyd^)redttedbyl986,thefir«yeartheNPSeMtsderediBfeFFA. Tim 
asset bahnme ^lowii^ <» the iaiance dteet fi>r these Bssms durii$ the years analyzed was mse^ the 
depreciated costs of recent capital improvements to the vessds rather thsn the true value of the 
vessds. Thus FST*s assets and equity were grossly understated, makh^ FST ^ipear more pioiitabie 
d>SBitra%k 

TheNPSreyiewedFST’s 1986-1990financialdalaintheFFA. The actual debt figure utilized 
by die NPS fijr cocopariaon to industry averages was the average debt for the five year period, or only 
392,000. For the years 1988 and 1989 FST had no debt. In 1986 and 1987 FST had relatively 
insignificam debt leveis of 337,000 end 340,000 respective. Only in 1990 did FST ciny any 
agmficant level of debt, and this wts two Small Business Admiiristration loans secured to cover the 
extraordinary losses incumd as a result of Hnnicane Ihigo. The two loans were ori^nated in 
Septen^ of 1990, and the long term portiras of the loans were $3 83,090 on FSTs December 3 1, 
1990, balance sheet. So in only four months out of the five w ar idstoric period considered in the FT A 
drdKT have what couM be conadcied any aenificint long ter m ddrt. vet t he NPS did not make the 
adjustment called fbr in MPS-48wfanicoHeesaQ i iert have IMe Of no long term debt , bi firct, a ^rong 
argument can be made that due torts extraordinaiy nature, this SBAdebt should not contribute in 
eny way to the NPS not maldrQ the benefidal adjustment being discussed. 

’“CooKsacaetsiqxHting no long term debt should have low imerest expense. Asaiesnit, 
profitability wiQ be overstated (emphasis in the origirral] when compariis to industry averages.” 
tfPS-48, Chi^iter 24, Exhibit S, p. 2. Also, “Concessioners with older assets that have fully 
depredated be overstatinp [enqshads in the original] tbdr profitability vrith respect to industry 
averages." f{P&4S, Oiapter 24, Exhibit 3, p. 3. 
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It is not possible to quantiiV the amount of beneficial adpistmem the NPS should have made 
to FST’s financu! dtpa because no giididines are provided in NFS-dS as to how the adjustmott is to 
becalculat^. ButttereisnoqusfionlhatFSTineetsthscriteriaofaeoncesaooertiatv^have 
its profitability overstated by virtue of hs low debt and older depreciated assets, as set fbcth in 

NPS-‘1S, Chester 24, Echibit i. It is sufficient to conclude that, according to the NFS’s own 
guiddines, die leturas dqjeted in Setaion m, stgrra, which &J1 wWfin raj®es accqitabJe to ffie NPS 
are themselves an pveratttHneat of FSTs retuna. Consequently, stiy question as to ti» 
appropriateness of the current 4.25% Sanchise fee should be decided in FST’s fiirar. 


V. THE I991-199S D&B INDCSTRY NORMS INDICATE THAT A25% IS AN 

APPROPRIATE FRANCHISE FEE 

Although the validi^ of utifidng the ZJetS bidtatry Norms to eSablish FST’s Saadnse fi» 
has been discredite4 if the NPS insists upon this methodology, comparison of FST’s returns to 
returns reported by DAB under SIC 4489 for the period 1991-1995 shows that 4.25% is an 
appropriate fianditie See. In Addendum A, FSTs cumulative Profit^fi^ Measures imder two 
soaiariosarecomparodtothosereponedbyD&Bibr 1991-1995, The first scenario compares ^T* 
data as r^Kirted in its Concessioner Annual Financial Ri^oit to the average D&B data for the period 
The only adjustments to FST’s ratted data ietl with adjusffiig out the disputed contingent ftaachise 
fee, and non-concession incoint Under Scenario 1, FSTs ROA (5.1%) and ROE (6.8%) are in the 
lower half of the second quartiie, and ROG (5.2%) is ever so sDghtly above the median (by 0.2 
percentage points), dearly under Scenario I, whids again is FST’s reported financial data, there is 
no justification for iecreasing FST's fiancluse fiscs. 

ThesecondBosnarioatgustsFSTsTeponednetincomenpwardsby$lGO,OOOperyear. The 
SIOO.OOO figure is used because it is FSTs average net income Ter the five year period under 
Scenario 1. Rather fiian fret over the propriety of particular adjustmoits to FSTs finasdal data. 
Scenario 2 simply assumes that the average net income realized by FST for tire five year period is 
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nuieg what has actually been reported. FST ctBiaders this a very generous assumptioa, . fold su^ests 
that any adjustments the NFS night impose that go beyond doubling FSTs aveiage net income 
would be difiicuit to juaify indeed. 

Under Scenario 2, wMch again doubles FST’s average net ineonie, ROA (9.8%) is in the 
ndddle of the tidrd quartile, and ROE (12.9%) ia stin in the second quartOe, each iccqptable ranges 
ae«>rdii% to NPS-48. ROG (9.8%) is in the upper half of the tlud quattSc^ and is the <Hily 
Piofial^htesiBeiBidff Seenaiie 2 that mi^ poisbty be mrn^oed ottt (tfthe accqit^ie lai^. 
However, FST suggests that it ia preda^ this type of situatioD - two Profitability Measures in 
acceptable ranges and one sBghtly on of an acceptaUe rai^ - in vdiich it is appropriate fiir the NFS 
to the caacessKniercoRaderatioi fix' low debt and low baas in its older fiiOy (^seamed asseo. 
As noted in fixtfixite 5 jagnt, NPS-48 admowledges that profildnliQ vdll be in just sudi 

a situation. 

Conpuiaoi these Pn^tabfihy Measures are depicted in tabular fonn in AtUentan B, and 
ingrq>idcfixminCnpbsI-3a«adiedbeteto. Ateviewoftbis data dearly demoratrates that 4.2S% 
is an ^cqniate franchise fee according to the franchise fi» deteraunation procedure of NPS-48. 
even if the KPS inqiaso assanqfticas that double FST's everage net income. Certainly the oniy 
reaaoaaUe condudon iathet FST’s fee should temain at 4.25%. 

An intBieafrng ifeenooienan that comes to light in this analyib is that the median Profitability 
Measures DftBnpoits Sir SIC 4489 fix t99)>]99S are so much H^ier than those repotled by D&B 
ibr ifiSS-lfiSfiandusedintbeH'A. The difrerences are dejneted in Table Bbdow; 
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Table B; Companion of D&B Trofita 

aod D&B Avert 

bilitty Measure Medians Used in FFA 1 

2e5forim-1995 \ 

Profitability 

Measure 

D&B Medians Data 

in FFA 

Average D&B 

Medians, 1991-199S 

Perecnt Change 

ROA 

4.7% 

8.4% 

78.7% 

ROE 

5.7% 

15.0% 

163.2% 

ROG 

3.2% 

5.0% 

56.3% 


Two poiats should be nutde regarding the wide fluctuation between the median D&B 
Profitability Measures used in the FFA, and those reported by D&B for 1991-]995. First, these 
fiuctualkms are both an indicator and consequence ofthe inherent invalidity ofthe D&B data. The 
inchistry amply did not experience sudi wild fluctuation of retuins. The only reasonable conchision 
is that the D&B data does not aecuratdy reflect the industry. It is predsdy this type of wide 
fluctuation in ssmpHng data that causes statisticians to conclude that the sunpling technique enqtloyed 
must be invalid.* The second point is that even ifonecrmtinues to insist that the D&B data is valki, 
the returns for i991>199S should be conadered more reflective of FST’s industry because data 
classified under SIC 4489 was used for that entire period. As noted in pages 24>31 of the FFA 
Critique, SIC 4489 did not exist until 1987, and data was not dassified thereunder until 1988. So 
the D&B data the NFS used in the FFA for I98S-1989 was a synthesis of data cbusified under SIC 
4489 and sotiKOdier SIC eode(s)whidi included buanesses very disamilaifiomFST. Thus,tothe 
extent the D&B data on FST’s industry is reliable at aO, the data reported for 1991*1995 must be 
considered more r^le than that rqxntedfisr 1985*1989. And the 1991-1995 data, whieb indicates 
FST’s industiy is nnich mote profitable than assumed in the FFA, justifies FST’s profitalnlity with a 
4.25% finnchise fee as bemg within ranges acceptable to the NFS. 


* See pages 24-31 of the FFA Ciitique firr a more detailed discussion why these wide 
fluctuations in samj^ng data are both an indication and consequence of the stati^cel invalidity of the 
D&B data. 
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Vt TOT DOES NOT HAVE THE LIQUiDlTY TO PAY THE FRANCHiSE ftSS 
DEMANDED 


By tetter dated Apifl 2d, 1996, Uie NFS demanded paymem of $722,224.84 in past Aie 
ftaacWse fe«, |A» intetes uid paiaky. h h insposaWe for FST to inert ttus deonnd, fcr as trf 
March 31, 1996. FST oefy had $620,371.46 of cash and secuiities. When interest and penalty is 
added to d» principal anwunt of $722,224.84, FST woidd have to bonow approximateiy $200,000 
SB^top^tlMftaarinsefeeaneanige. No lending institution SMmidrtctrtid FST cnditl»wev«r, 
because as demonstiated hi Addendum D of the FFA Critique, vrith a 12% fitHtchise fee FST would 
be in a negadve cash flow poation for the renainder of the contract and be unable to service sudi a 
loan. Even if FST were not in a negative cash flow position, no lending instilurion would extend 
cteA tt FST it ight of the NFS's newly assened authority to unOaterally iiuaease fiandtise &es sue 
^poMe. 


It shmild be noted that it is not because FST has paid out excessive distiibutioas that it unable 
usfnqrdteflatxdtefbeanearige. On the cortriiy, FST has altered its normrtdistiSiutionfioSey of 
distifliuting enough so that its shareholders are able to meet the inoome tax liability flowing throu^ 
to them from FST's S Corporation tax return. The last distribution FST made was a $50,000 
diaribution in the first quaiter of 1 995 to cover 1994's tax liability. No distribution has been made 
snce to cover 1995 tax iiaiMlity flowing through to sbarehoideis. 


VH. CONSIDERATION SHOULD BE GIVEN TO DOCKAGE PEES PAID BY PST 
WHICH ARE IN THE NATURE OF PRANCTISE PEES 

FST"5 Contiart requires FST. at its oum eqiense; to secure mainiaad doddty privSeges at 
or trert Patriots Point, and on the pennsuia of Charieston. Fbr the yean 1991-19951^ paid an 
avenga of 3.91% of its eoaeessian rdated gross receipts fiir the ri^ to opcnte its Fort Sunuer trips 
flxmi Patriots Point nd the Charieiton City Marina. FST contends these ieaa are in die natrae of 
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Saadiise fes, and FST rfroaH l» gvm <iedit for the same, bringp® FSTs present effective franchise 
fee rate to 8. 1 6%. It is appropriate for the N?S to consider these dockage fees as tantamount to 
Sanchiss ftes because the dodcmg privileges theji seotre me reqinit^ hjr tlw CoKtaet, ud me 
essentia! to the traasportatioii vistms to Fort Suntter. Tim doefctng privit^ea FST pa^ for m 
essentialiy the mainland end of the water transportation bridge to Fort Sumter. The Contract 
pivileges only alfcrw FST to land itti vessels at the Fort. Without rite mainland docMng feciHties -die 
Contract prmle^ are worthless. Chai^g FST a ihncMse te for do^i^ a! dte fort wUe 
requiring it to p^ a Mlir &e &r mainland doeSdng privQ^es, and not rac^pizi^ nch as 
essentially an addiriond fianchise fhe, is analogous to requiring a concessioBer in one of the land* 
ba^ patio to not oa^ a finnchise &e on its gross recespts, but to adifiliom% pay Str the road 
that brinp visitfiis into the Ifthe NFS funushed the needed Btainland docMi^ Polities, a 
higher tjvaall ft* to the NFS might be appropriate. But it is not qjpropriate to requite FST to pay 
tUrd parties rindar fees which are necessary e>r die Contract privileges to have any value, and fbr 
the transportariofi of the first viator to Fort Sumter, whhran in turn ghnng considmation ibr such 
mcpense. Ute NFS should acknowledge that FST essentially now pays 8. IS of pass rsc^s in 
fianciusefees. 


■Wn. imiSOCKSIDEQI^OJECTtACOBOLlARYlSSVE 

Other than making distributkim to cover shareholden’ tax UalriSty during the years it has been 
an S corporation, FST has basically rettuned aB its earnings so that it wiB have suSiaesit capital to 
develop the Dockside II Project (‘Dockside IT) at the foot of Calhoun Street in Charleston, South 
Carolina. Yet now the NFS is attempting to ttiip FST of all these savings. Dockside It is a joint 
devdopment between the NFS, the City of Charieston and FST that wBl feature a tour boat knding 
^ and utterprerive fidity devdoped by the NFS, an aquarium developed by the Oy of Oiarieston, 
and a food service StcUity and ^ shop developed by FST. The estimated cost of FSTs portion of 
the project is $3.S million, of which iqtproxiinatdy 70% will be financed, and 30%, or just over SI 
mtIlbn,wiB come fitxB equity contributions made by So the reason FST has been retuning and 
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sa>^ its eanungs ovw the last 11-12 years is so that it can meet the commitments it has made to the 
NPS and the City of Charleston u a joint venturer in Dockude 11. 

Volumes could be wiitten about the obstacles and threats from outside sources the three 
patties to the Dockside II joint venture have overcome, throu^ cooperative eifoit, since the project’s 
incepttras in 1985. But FST never dreamed the biggest threat to its realization of the project wtniM 
come from one of its john venture partnera, yet it has. The NFS's attempt to uislaterally raise FSTs 
franchise fres in a manner that strips h of aii liquidity and placesH inam^ativecashfrowntuation 
fbrtha remainder of fr» Contract, oonsritutes the biggest obstade FST has freed to date with regard 
to the prqect The inqdementation of this fee increase will destroy FSTs ability to proceed with its 
portion of the development. 


DC. CONCLUSION 

NotradysriSimplemeatationofthe 12% franchise fee destroy FST'sabiSty to proceed with 
the Dodcade Q devetqunent, it urili tenninate a heretofore successful psrtnersinp with the NPS, for 
FST cannot have the NPS strip it of sU hs liquidity and continue to operate under the Contract at a 
loss. FST suggcstatfaatthedestructionofltspaftneral a p with the NPS will not only be a detri m e n t 
to each partner, but ^visitor to Fort Sumter, who each ofus is charged to please; will also sufrer. 
It should he dear to anyone who has read the FFA Critique, and who has considered the various 
prafrsaonal opiniotB about frie vaSefity of the franchise fte determination process contained in NPS- 
48, that the process is inherently flawed. Because FSTs 12% fee was established pursuant to tins 
flawed process, it should be set aside 

It has been demonstrated fiom various lines of reasoning, inchidhig the NFS’s own current 
procedure, thst if only the most unfounded adjustments to FST*s financial data are corrected, or if 
the most cuirent D&B data is used, 4.25% is the appropriate fiandiise fee for FST. FST requests. 
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therefore, thst the KPS not destroy its concession, and leave its fianchise fee at 4.25%. This is the 
only ifdr, just and reasonable cotsse to take. 


Respect&Uy submitted by. 



Executive Vice President 
Fort Sumta- Tours, Inc. 
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ADDENDUM A 

FST PROFTTABILITV MEASDltES RELAnVE TO DAB INDUSTRY NORMS. 1991-1995 

(AU figures except returoe in $000) 


FINANCUL STATEMEm* ACCOUNTS: 
Baboice Sheet Aecwmti 

Mi 

im 

1993 

1994 

1995 

Average 

Tolai Assets 

1.795 

I.9I5 

1,987 

1,931 

2,070 

1,940 

per FinsneUl R^xxt 

1^84 

1.403 

1,425 

1,462 

976 


Adjustment for Cailingeot Franchise Fee _ 

0 

0 

0 

0 

688 


Total Equity 

U84 

1.403 

1,425 

1,462 

1,664 

1,448 

Gross Receipts 

1,738 

1.915 

1,947 

2,001 

2,005 

1.92 1 

Net IsMxne per Fioanciai Repwt 

(20) 

166 

ISI 

185 

(413) 


Ac^ustnuDt for Other lno«ne 

(26) 

(65) 

(64) 

(70) 

(37) 


A^vstroeQtfbrCtmtigaitFnmehiseFee 

0 

0 

0 

0 

688 


Netlnmne 

PROFSTABILITY MEASURES: 

Setnerhl 

FST ProlitibatY MtMum with Actml Nel 
Income 

m 

101 

87 

115 

238 

99 

Cumulative ROA 

‘2.6% 

1.5% 

2.5% 

3,4% 

S.1% 


Cumulative ROE 

•3.6% 

20% 

3.5% 

4.6% 

6.8% 


Cumulative ROG 

SsBitdiil 

FST f Mnmif8>,KllhAa!i«tJki 

InwMBC AJIuilH IJgwarii SI W.MKI wr Ymr 

•2.6% 

1.5% 

2.5% 

3.4% 

5.2% 


Cumulative ROA 

2,8% 

6.5% 

7.4% 

8.2% 

9.8% 


Cumulative ROE 

3.9% 

8.8% 

10.0% 

11.0% 

12.9% 


Cumulative ROO 

P^^roflt* ltyM« ttr« 

3.1% 

7.0% 

7.5% 

8.2% 

9.8% 


Lower Quartile Threshold 

2.3% 

-2.3% 

9.0% 

•0.1% 

0.4% 

t.9% 

Median 

15.7% 

2.9% 

10.7% 

5.2% 

7.5% 

M% 

Upper Quartile Threshold 

ROE 

18.4% 

7.1% 

15.9% 

19.0% 

20.9% 

16J% 

Lower Quardte Threshdd 

42% 

2.4% 

13.4% 

1.3% 

1.8% 

4.6% 

Median 

16.9% 

9.3% 

20.0% 

10,4% 

18.6% 

15.0% 

Upper Quartile Threshold 

ROG 

19.5% 

11.5% 

28.9% 

34.8% 

48.7% 

28.7% 

Lowe- Quartile Threshold 

2.3% 

0.3% 

6.1% 

-0.2% 

0,1% 

1.7% 

Median 

5.8% 

3.6% 

7.0% 

3.5% 

5.1% 

S.0% 

Upper Quartile Threslmld 

10.3% 

8.9% 

13.8% 

7.3% 

9.8% 

10.0% 
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ADDENDUM B 


t^UMULATlVE PROnXABlLny COMPARISONS. 1991-1995 

FSTt Pn^fiia^fy MuMom JUlah€taJ>4kB itubairy fioma 


1 i« ^ I * - J 3ri I Quutila I 


Profitability Mearore 
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GRAPH 2: RETURN ON EQUITY 

FSTvs. DSM INDUSTdY NORMS, 1991-1995 
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[EXHIBmi 


STATE OF SOUTH CAROLINA ) 

) MEDDAHLSOIABKJLH^ 

cownry of charleston ) 

PHISONALLY a^Msied before MARK F. HARTLEY, DS. A., who bang &ly sworn, 

dep<»es Mri says; 

1 I was born November 30, 19S6, m West Palm Beach , Hoiida, and am presentiy ao 

Associate Prof^sor of Business Adnunistration at the College of Oiaiieston in Charieston, 
South Carolina, which po^on 1 have held for twelve (12) years. I hold a Doctor of Business 
^AumsiUauon d^ree from Louitdana Tech University with a ss^or is quandtative analyss, 
and teach statistics at the College of Chaiiestos. Attached to thia Affidawt is sty cotrietduts 
vita, acadmic credentisls, employment history, and mentoship in profesaonal and academic 
organizations. Also attached is a list of 33 recent quantitative research studies I have 
coordinated or perfrtmed, and a list of 57 academic publicaticms or presematiom ! have 
authored or ccmtnbuted to. 

2. I am generally familiar with the issues and relevant facts in the case of Fort Sumter 

Tours, Inc. versus Bruce Babbitt. Secretary, Departrnem of the Interior, an Agency of the 
Federal Goveranem (Case No. 94-1570). Specifically, I am ftnuTuu’ with and have reviewed 
the frmichise fee determination process set forth in NPS-48, an agency guiddine for the 
National Park Service (TIPS”). 1 have also reviewed the Franclnse Fee Analysis for Fort 
Sumter Tours, Inc. (“FSTT and Fort Sumter National Monument, jaepared by the NPS 
Concessions Division, Finance Branch, which is dated February 27, 1992 C‘FFA”). 
Furthermoie. I am fiunitiar with and have reviewed the annual Dunn and Bradstreet 
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Publicamon, Indusny Norm {“D£B Indusny Normf^ for SIC Mde 4489, Wst» 
Ttansporta£ion,N«E!se»4ineaBsified,f«M't!»5iwr5l988-lW9,iHri m^^mauriMth 
and have reviewed the D&B Imhstry Norms data for each SIC code vdiich includes water 
transportation services the years !98S'I^7. ! am also fimaUarwith.sad have reviewed 
the Robert Morris and Associates publication, 1996 Attmal Sumrsmt StmSts 
Smiemem SlmSe^. 1 am &miliar with the comm, sastplii^ procedim^ sod methodology 
enqtloyed in formulating these two publications, and am atwe, based upon my educational 
and ptoibatmal etcperience, of the utility and fimhatioi^ at tte (teta coataned Uierm. I an 
also feiraliar with the Standard Industrial Classificadoa (“SICT) system, ilong with its utility 
and limitattons. 

3. Upon reviewing NPS-4S, the FFA, the i3i£B/n£u(;p'M»ms and the iSMd&atemaif 

StiuSes, it is ciear that the NFS attempted to set FSTs fian^ae ibe at a ievd dtat would 
cause its profitability to fidt a or near the median profitabOhy for the population of buanesses 
' dassiSed under SIC code 4489 and hs predecessotfs). In tins attempt, the entiie fiandtise 
fee detemunation process was prtdicaed upon tim following infaence; The profitdilty data 
reported in the D&B industry Norms for SIC code 4489 and hs predecessoift} is equal to or 
closely approximaes the profitability of the taiga population of busmeaes clasrified 
thereunda. In my professional and academic opimon, there is no question tha tins infoence 
is statistically invalid. In fact, no statistically valid inferences regpaidit% the popularion of 
businesses, or any paiticulv business, comprising SIC code 4489 or hs predecessoif s) can 
be drawn from the medan and quartile data reported in the XldbS /nidKSl >7 Afmms or the iiMd 
Suui-mem Studies. Specifically, it is invalid for the NPS to infor that the data contained in the 
/MB Industry Norms or the RMA Statement Studies tn reflective of financial statement data 
or profitability dttt for the entire population of businesses, or any {attradar busiiass 
(including, FST). classified under SIC 4489 or hs piedtcessoi(s). Drawing ai^ such inferences 
(tom the D&B industry Norms or the BidA Stalemeis Studies data violmes fundamanal 
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prmdpies of statistics, and constitutes a misuse of the data. 

4. Because, as indicated above, the iundamentai inference upon which the NPS 

predisat^ its FFA is statistically invalid, the conclusion drawn from the FFA, which is, that 
a twdve percent ( 12%) franchise fee will cause FST's profitability to equal or approach the 
median {ta&ability for the indusny under which FST is classified is also stafistically invalid. 


5. In fact, no valid uifereiices regarding the population of businesses, or any particular 

business, classified under SIC 4489 or its predecessorfs) may be drawn from the D&B 
Industry Norms or the IIMA Statement Studies data. The data simply has insurmountable 
statistical deficiencies. Among the statistical deficiencies are: 

(a) The samples of businesses from which the infonnation was drawn are not 
random samples. In inferential statistics, if one is to diaw any inferences about 
a population, based upon the measuremem of a characteristic in a sample, the 
sample must be randomly selected. Otherwise, the sample is not considered 
representative of the larger population. 

(b) Based upon my information and belief the population of businesses classified 
under SIC 4489 is approximately three thousand (3,000) businesses.' The 
sample azes employed in the D&B Industry Norms under SIC 4489 were 1 6 
in 1988 and 56 in 1989, and the sample size employed in the RMA Statement 
Studies used by the NPS was 1 0. Even if these samples had been randomly 


' According to W.R. Mosteller. 1995-1996 Presidem of the Passenger Vessd Association, 
the national trade association of passenger vessel operators, the passenger vessel industry in the 
United States is composed of approximately 3.000 businesses. 
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selected, the^ are too small to draw ai^ fadisences about the larger population 
when one considers the rather broad vari^ihty of quaitile and median data 
reported. 

(c) The NFS’s rnethodolo®r is statistically unreliable because of the nonrandom 
nature of the samples employed, the small smple and the ^sence of 
other data essemiai to properly test the statistically validity of the D&B 
Indimy Norms and the RMA Stalemtm SauBts data. Besmise of this 
unreliability, the validity of any inferenoK drawn ftom the D&B Industry 
Nams and the UMA Susement Studies data cannot be subjected to statistical 
validity testing. It is thus iatally Sawed for the purposes employed by the 
NFS. Typically data such as that reported in the D&B Industry Norms and 
RMA Statement Studies would be subject to the quantiScation of appropriate 
sample sizes and conSdence intervals pursuant to the Cectnd Limit Theorem 
of parametric statistics. This is a standard andfusdamemal procedure in the 
Seld of quantitative statistical analysis to measure the d^ee of conSdence 
one may place in inferences about a population vdien those mferences are 
based upon the measurement of a characteristic in a sample. However, the 
D&B Industry Norms and RMA &atemem Studies data is beyond the reach of 
such fundamental statistical evaluation because of its incomplete nature and 
the unreliable statisical techniques etrqtioyed. The only possible conclusion 
is that the data has no validity for the purposes employed by the NFS. 


<1 In my professional opinion, if the D&B Industry Norms and BMA Statement Stupes 

data were coilected by an appropriate random method, and if the sample sizes were of an 
appropriate size considering the variability of the charaeteristics measured, and if suffideal 
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idditioiol data -wess availabk to quantify the teve! of eonfidence that couid be plaeed m the 
inferences drawn from the data, osJy then could a statistically valid infewjce be n®de from 

the D&B Indasay Nams and RM4 Stmemem StudSes data about the pofwlatsoo of businesses 

ciasafied under SIC 4489 or its predeeessor(s). TTas is not to sty, however, tot if ail the 
above mentioned conditions were met, h would be appropriate to assume that the population 
of businesses clasafied unda- SIC 4489, or hs predesessoifs} constitute an acceptable 
comparator to FST for the purpose of determining appropriate or estpected profitability, or 

IwiffiicK in &£sdal statonent accounts. The inappropriate nature of udiiting any set of data 

classified by SIC code for the purpose of setting profitability levels or flnandsl statement 
baiane«is a&ndioa of the broad paratneters employed in defining eadi rdevaat SIC code. 
Gsierally, four di^ SIC codes such as that enployed in the D&B Indusoy Norm and EMA 
StiKemeM&w&siodude too many diverse businesses to be utShn^ for tins purpose. In other 
words, rarefy does a particular business sufficiently “fit" into a four digit SIC code to enable 
tiereswclKrto confidently utilize financial statement and profitainiity data dastifi^ Iqr that 
SIC code as an indicator of what the fittancial statement and profitability data for tint 
particular busm^ should be. In nty professioiial opinion this is the case with r^ards to FST 
and the NFS’s attempt to determine utiat FST’s financial statement and profitability data 
“should be”, by comparing such data to information classified by SIC code in the D&B 
Industry Norms and RMA Statement Studies. 

7. It is important to clarify that in tins afiidavh I am not critichang the NFS’s goal of 

settmg franchise iees at a level that will result in FSTs prcfitalnlity being equal to or 
approximately equal to the median profitability of the industry FST is a participant in. 
W^tiier or not that is an appropriate goal is a policy issue beyond the appropriate linnts of 
my opiinon. What I am criticiang is the mwhodology employed by the NFS to achieve that 
goal. The NFS’s methodology in the FFA is statistically invali4 and no confidence 
whatsoever may reasonably be placed in hs conclusion that a 12% franchise fee should result 
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in FSTs anticipated profitabiiity approximating the median for the Utdustiy FST is a 
participant in. 


MARK F. HARllEY, 


SWORN to before me, kiL^ut^To. L AUf n 
this ^ day of March. 1996. 



imp&'i PUBLIC FOR SOUTH CAROLINA 


My Commission Exjnres 


M WMyiamuesenaoumM a^^ 
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MARK F. HARTLEY 


.Hv-ol of Business and Economics 
X College of ClnricstoD 
.-Western. SC 29424 
m 933-5935, (803) 953-1797 fax 


PO Box 1822 
Mt Pleasant, SC 29465 
(803) 971-9425 
hartleym@cofc.edu email 
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, pebikA^oas in Academic Refereed Joumsis: 

-purchasing’s Role in the Corporate Strategic Planning Process^" Accepted for publication in 
Imctnational Journal of Physical Bisaibution and Logistic s Management , (yvith Wade Ferguson 
and Gregory B. Tmner). 

"Elhics. Gratuities, and Professionalization of the Purchasing Function.” Journal of Business F.thic5 . 
XIV . 751-760. (with Gregory B. Turner and Stephen Taylor). 

'Developing Ethical Policy. Statements in Purchasing Departments." T.S.ll. Business and Economic 
Review . XlXf 2t. 2-6. (with Gregory B. Turner and Charlie Cook). 

-Ethics Policies and Gratuity Acceptance by Purchasing Agents." International Jo urnal of Purchasing 
and Maieriais Management . XXX (3). 42-47. (with Gregoiy B. Turner and Stephen Taylor). 

'Are You Taking Advantage of the Productivity Incentives in the Tax Reform Act of 19867." Industrial 
Management. XXXV (2). 22-24. (with J. Michael Alford and B. Perry Woodside). 

"Income Concentration in South Caroiina: How Much and Why." Lander College Business Review 
11(2), S-9. (with Tom S. Sale and John D. Jackson). 

Other Unpublished Circulated Working Papers; 

" The Use of Inbound Shipment Tracing Systems: Redefining the Expediting Function.” Under review, 
logistics and Tra^nation Review , (with Gregory B. Turner and Stephen LeMay). 

Other Publicatioits and Academic Professional Program Preacntatioas: 

■'I’ublk Sector Anirudes Toward Gratuities and Gift Acceptance.” Accepted for publication in 
Erp«e.dings of the 1996 Jjational Association of Purchasing Manao ement International Meeting. 
to be Presented in Chicago. IL at the Annual Meeting, April, 1996. (with Gregory B. Turner and 
Wade C. Ferguson). 

"Regional Variations in Ethical Standards and Condtict Among Purchasing Managers.” Accepted for 
publication in Proceedings of the 1996 National Amciaiitm of Purchasi ng Management 
Imemaiional Meeting, to be Presented in Chicago, IL at tite Annual Meeting, April, 1996. (with 
Gregors- B. Turner and Wade C. Ferguson). 

"Designing for the Japanese Market.” Accepted for publication in Proceedings of t he 1996 Southeast 
Decision Sci ences Institute , to be Presented in C2iarleston, SC at the Annual Meeting. Febnutry, 
1996. iwith J. Michael Alford and CSregoty B. Turner). 

"Purchasing's Role in the Development of Corporate Ethics Statements.” Proceeding.^ of the 1995 
National Association of Purchasing Management Intema tional Meeting. 266-271. Presented at 
Anaheim. CA at the Aiuiual Meeting. May. 1995. (with Gregory B. Turner and Wade C. 
Ferguson I. 

"I mveruiniy. lilToit and Risk Aversion in Sales Force Compensation: What Does Agency Theory 
Offer'.’” l*roceedingsofthe 1994 Southeast Institute ofMmagementSeienee. 310.121 presented 
in Mynic Beach. SC at the Annual Meeting. November, 1994. (with Gregory B. Turner and 
Wade t'. Ferguson). 

"(iroup Decision Support Systems: An Application in the Participative Budgeting Process.” Pmeaediiws 
of the l-ioe Southeast Institute of Management Science. 222-224. Presented in Myrtle Beach. 
SC at the Annua! Meeting. November. 1994. Winner, Best Paper Award, (with Gregory B. 
Turner. Mark Mitchell, and Ron Berry).- 
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"Purcfeasiag’s tavoivemeM in Coiparaje Strategic Plansnng." E m.esdisMoflhe_1994 AtiwikMarkam 
Assodatjan. 187-192. Presented in Atlantic City, NJ al the Asmual Meeting, October, 1994. 
(wifli Gregory B. Ttirner. Wsde C. FetgusoB, «td Ed Pierce), 

"Purchasing Planning for Disaster - Are -You Prepared?" Eiaceedip gs of the 1994 National Association 
of Ptnchasiny Maiwgemm t intemaiional Meeting. 259-263. Presented m ASanta, GA at the 
Annual Confetence, May, 1994. (with Wade C. Ferguson). 

"A Content Analysis of Ethical PoUsy Statements in Purchasini Departaentt." Proceedings of die 1 993 
Soiiihem Marketing Association. 171-173. Presented in Atlanta, GA at the Annm! Meeting. 
November, 1993. (with Gregory B. Turner). 

"The Impaet of Inbound Shipment Tracing Systcnts on the Espedittng Function." Proceedings of the 
1993 Atlantic MarketiiiK Association. 435-437. Presented in Orlando, FL at tlK Annual Meeting. 
October, 1993. (wids Stephra LeMay, Paul T. Neison, and Gregory B. Turner). 

“The Acceptance of Gtatuiaes by Purchasing Agents: Toward the Development of Effective Coattol 
Methods." Proceedings of the 1993 Association o f Mar ketiM_Thtpry and Practice . S22-525. 
Presented in Hiiton Head, SC at tte Annual Meaisg, March, 1993. (with Gregory B. Ttuiier and 
Steve Taylor). 

"Teaching Styles and Me&odologies: Pitfalls and Suggestions.” Symposium for the Graduate Student 
Workshop of the Southeast Decision Sciences Institute. Presrated in Chattanooga, IN at the 
Aimual Meeting, February, 1993. (with Ronald M. Zigll and Robert L. Andrews). 

"An Empirical Examination of the Diffusion of Document Imaging Processing Systems." Proceedings 
of the 1 993 Soulheaa Decision Sciences Insti tute. 179-181. Presented in Chattanooga, TN at the 
Annual Meeting, February, 1993. (with Gregory B, Turner). 

"SymHosis; A Theoretical Fouadasbn for the Development of Strategic Proctsrement Ailisnces." 




Kitiyita-SJ* 






Chattanooga, TN at the Annual Meeting, February, 1993. (with Gregory B. Turner and Mark A, 
Mitchell). 

"An Examination of Political Campaign Pricing Deciaons: A Mtdti-Sttgc Approach." Proeeedines of 
the 1992 Atlantic hfeiceting Association . 419-423. Presented in Gteotsboto, NC at the Annua! 
Meeting, October, 1992. (with Gregory B. Turner). 

"Take It Or Leave It? The Ethics of Gift Acceptance by Industrial Purchasing Agents." Proceedings 

of the 1992 Atiaatic Marketing A^oeiation. 233-237. Presented in Greensboro, NC at the 
Annual Meeting, October. 1992. (with Gregory B. Turner and Marie A. Mitchell), 

"Studying Ethics Within the Purchasing Function: Let’s Start by Building Some Theoretical 
Foundations." Proceedings of the 1992 Southeast institute of Management Science. 360-364. 
Presented in Myrtle Beach, SC at the Annual Meeting, September, 1992. {with Gregory B. 
Turner). 

"Inbound Shipment Tracing Systems: A Perspective From the Purchasing Department.” Proeeedinw of 
the 1991 Southeast Institute of Management S.gience . 255-256. Ptmented in Myrtle Beach, SC 
at the Annual Meeting, October. 1991. (with Paul T. Nelson). 

"Discrimination Awards." Symposium on Forensic Evaiuations Ssr &e 1991 Soulhmst Institute of 
Management Science. Presented in Myrtle Beach. SC at the Annual Meeting, October, !991. 
(with B. Perry Woodside and Bill Hardy), 

"An Update of Sutisticai Applications in Age Discrimination Cases." Symposium on Forensic 
Evataations for die 1989 Southeast Decision Sciences Insdtute. Presented in Charleston, SC at 
the Annual Meeting, February. 1989. (with B. Peny Woodside). 

“A Review and Applications of Statistical Methodologies Appropriate for Evidence in Age 
Disaimination Litigation." Symposium on Forensic Evaluations for the 1988 Decision Sciences 
Institute, Presented in Las Vegas. NV at the .Annual Meeting, November, 1988. (with B, Peiry 
Woodside). 
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Tesing for Mode! Specification Eirore in Income DUtribmion Iteeireil." Pmeeedineit of the IMS 
Souihean Decision Science limhute. 99-101, Praaemed m Winslon>S^eis, NC « Amnia] 
Meciing, Febniaiy, 198S. (widi John D. iasli^n and Tms S. Sale], 

"The On-Line Case: A 'Bottom Line’ Approach to Statistical Pedagogy." Procaines of the 1988 
Souiheast Deciaon Science institute. 10S-)07, Presented in Winston-Salem, NC at the Annual 
Meeiii^, February, 1988. {with James Hawdtes). 

"Age DiscriminaUon: Staustical Etddence and Measuremrat of Dasm^M." Proceedings of the 1987 
Southeast Institute of Management Science. 34-36. Presented in Myitle Beach, SC at the Annual 
Meeting, October, 1987. (with B. Perry Woodside). 

‘An Empirical Investigation of Income Concentration in ie South: 1950-1980." Pmceediny; i p t 
1987 Southern Regional Sciences Institute. 25-29. Piesemeddn Atluita, OA at Ote Aonua! 
Meeting. March, 1987. (with John D. Jackson and Tom S. Sale). 

"ThC' Direct Mail Simulation Game: Teaching Marketing Research for 'Bottom Line' Results." 
Procecdiimso fthe 1987 So uthwest Institute of Decision Sdenee. 233-235. Presented in Houston. 
TX at the Annual Me«ii^ March. 1987. (with James Hawkes and Robert N. Cartm). 
"E.vperimeni Shows Entrepreneurs Can Benefit firom' Maturity Training." Praeeedines of the 1987 
Southwest Small Business Institute. 65-68. Presented in Houston, TX at the Annual Meeting. 
March. 1987. (with Robert N. Carter). 

Traimng Retal ComiKiter Sales Personnel." Proceedings of the 1 987 South west Small Business Institute. 

32-84. Presented in Houston, TX at the Annual Meeting, March, 1987. (with Robert N. C^er). 
"Level of Personal Maturity Seen as Fuel for Entrepreneurial Spirit" Abstract reprimed in The Journal 
of Private Emtrrtrise. 2(1), 56. Presented in San Antonio, TX at the Association of Private 
Enterprise Education Meeting, ApriL 1986. (with Robert N. Carter). 

The Possible Effects of Firm Size on Case Writing: A Preliminary Investigation." Pmceediny e of the 
1986 Mid-Westem Case Writers Association. 53-59. Presented in Chicago, IL at the Annual 
Meeting, March. 1986. (with Robert N. Carter). 

'The Family Medical Centa: Marketing Research and Sttitegic Planning.* Proceedings of the 1985 
National Decis ion Sciences Institute. Case Supplement. 39-45. Piesemed in Las Vegas, HV at 
the Annual Meeting, November, 1985. (with Robert N. Carter). 

"State of Individual Maturity Advanced as Key Delenuinant of Successful Retail Sales Training.* 






Association . 195-197. Presented in Charleston, SC at the AnnuaJ Meeting, October, 1985. (vrith 
Robert N. Carter). 

"Gap Exists in Manufacturing-Sponsored Training for Retail Computer Sales Personnel: Combined 
T raining in Fundamental Techniques and Skills and Beyond Motivatian Concepts Holds Remedy." 
Proceetlinu!i.o f the 1984 Academy of M arketing Sciertee. 473. Presented in Niagara Fails, NY 
at the Annual Conference. May 1984. (with Robert N. Carter). 

".Advancing the Small Business Computer Marketing Channel Through Tiaiaing the Retail Salesperson." 
Proceedings of the 1984 Southwest Small Business Inaitute. 54-66. Presented in Housum. TX 
at the Amtual Meeting, March. 1 984. (with Robert N. Carter). 

■Respondent Samples in Marketing Research: A Comparison Study." Proceediagsofttie 1984 Smiiheast 
Decisiim Sciences Institute. 177-179. Presented in Savannah, GA at the Annual Meeting, 
Febniary, 1984. (with Albert J. Taylor). 

“Salesmanship and Motivation Training: A New Direction." Proceedings of the 1983 Mid-Atlantic 
Markcimi; Association. 1-14. Presented in Valdosta, OA at the Aiffiiml Meeting. October, 1983. 
(With Robert N. Carter), 

"Predicting Sales Perfomrance: A Literature Review.” Proceedings of the 1983 Southwest Oecisitm 
SasaSK-lJlSitolS. 107- 109. presented in Houston. TX at the Aamsal Meeting. Match, 1983. 
(With (' Richard Huston and .Albert J. Taylor). 
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Other Resesrch Published is Proiessional Trade Jouraaii: 

"Salary Gender Gap Continues to Narrow Among Carolinas-Virginia Purchasing Professionals: Results 
of the Third Annual NAPM-CV Salary Survey." The Southern Purchasor. XXVI. (U. 9-11. 
(January-February 1996). (with Wade C. Ferguson and Gregory B. Turner). 

"Purchasing Planning for Disaster - Are You Prepared?” NAPM Insights. V (11), 42-44, (November 
1994). (witii Wade C. Ferguson and Gregory B. Turner). 

"Carolinas-Virginia Purchasing Salaries Continue to Outpace National Averages: Results of the Second 
Annual NAPM-CV Salary Survey." The Southern Purchasor. XXIV. (6), 22-24, (November- 
December 1994). (with Wade C. Fe^uson). 

“Keep Purch^ng Functioning in Disaster’s Wake.” Supplier Selection & Management Report . 94-8 . 
10-11, (August 1994). (with Wade C. Ferguson). 

"How Do Carolinas-Virginia Purciming Professionals Measure Up in Today’s Economy: Results of the 
First Annual NAPM-CV Salary Survey." The Southern Phachasor. XXIIl (4), 20-24, 31, (July- 
August 1993). (with Wade C. Ferguson). 

"Gratuity Acceptance: Views of Future Purchasing Agents." The Southern Purchasor . XXIII idl. 26-31. 
(July-August 1993). (with Gregory B. Turner). 

"Careful There Partner...'Ihey May Be A Gunnin’ For You.” The .Snuthem Purchasor. XXII (5), 20-24. 

(September-October 1992). (with Gregory B. Turner). 

"Let's Compare Ethics Policy Statements: A Study of Purchasing Practices in the PMAC-V Region." 

The Southern Purchasor . XXII (4), 18-21. (July-August 1992). (with Gregory B. Turner). 
"Gifts and Favors From Suppliers: A Study of Purchasing Practices in the PMAC-V Region." The 
Southern Purchasor. XXII (3), 1 8-22, (May- June 1 992). (with Gregory B. Tinner). 

"What’s H^pening on the Home Front: A Study of Purchasing Ethical Practices in the PMAC-V 
Region." The Southern Purchasor. XXII (2), 38-40, (March-April 1992). (with Gregory B. 
Turner). 

"An Agricultural Product to Bank On: Trees." The Louisiana Banker. Xl.IXn OY 3-8. (with Lyndon 
£. Dawson). 

"From Pulpwood to Paper: The Channel of Distribution for Louisiana-Produced Paper." The Louisiana 
Economy. XVn i. 6-8. (with Lyndon E. Dawson). 

"The Louisiana Timber Industry: Marketing Channels and Pricing Practices." The Louisiana Economy . 
XlV f41. 5-8. (with Lyndon E. Dawson). 

Memberships, Oflices Held, and Activities in Professional Organizations: 


Coordinator and Publisher, The NAPM-CV Purchasing Manager's Report, published monthly and 
extensively disseminated throughout the prim and electronic media nationally and in the 
Carolinas-Virginia region. 

Professional Development Chairman (1991-1993). Board of Directors Member, Purchasing Scholarship 
Coordinator, Quarterly Meeting Host and Local Arrangements Coordinator, National Association 
of Purehasine Management - Carolinas/Vir.Einia (NAPM-CVl 
Coordinator, The College of Charleston Purchasmg_gmfesaiona] Development Seminar Series 
Monthly Meeting Speaker, numerous Local Chapters of the NAPM-CV 
Speaker and Participant. The NAPM Annual International Purchasing Conference 
Speaker and Participant. The NAPM-CV Annua l Purchyine Educato rs Conference 
Annual Convention Speaker. The South Carolina Association of Governm ent Purchasing Officers 
Vice President for Plaiuiing & Development (1992-1993). Past (1989) and Current (1996) Co-Host and 
Local Arrangements Coordinator. Track Chair. Session Chair, Manuscript Reviewer, Paper 
Discussant. The Southea.st Decision Scienc es Institute 
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Trask and Session Chsir, Manuscript Reviewe;, Paper Discussant, 

Session Chair, Manuscript Rtrvierser, Pyer Discussant, The Southwest D 
Session Chair. Manuscript Reviewer, Paper Discussant, The Southern Ms 
Session Chair, Manuscript Reviewer, Paper DiscusMnt, The Atlantic Mar 

Personal Eraployment, Consulting, istemships; 


Consultant. 1995, Kiawat 
CsBsultam. 1994. Trident 
Consultant. 1992-prBsent, 
Consultant. 1991-1992, ^ 
Consuluuit. 1989. Gambia 
Co-Owner. 1992-piesent, 


Kiawah Island, SC 
, Charleaon, SC 




X, Charleston, SC 
i. Firm. N. Charleston, SC 
Ja£„ Mt. Pleasant, SC 


involvement in Extension and Public Service Activitiet: 


Vice Chairman < 


Member. 

Chairman. 


PUS 


Volunteer, The Charleston Inteifeith Crisis Ministry 

Site Coordinator, The South Carolina Adom- A-Highwav Proeram 

Member. Ducks Unlimited. East Cooner Chanter 

Speaker. The East Cooper Public Sch ools After School Adventure Program 

Doctoral Dissertation Committee Assignments Held: 

Committee Member. AnlE.v»lH81Ion_Qf Panicination try the Purchasing Function in the Coreorate 
Straieaic Plannina Process, a dissertation by Wade a Ferguson, Purchasing Manager, Santee 
Cooper, Moncks Comer. SC, for Nova University, 1993. 

Major College and Department Committee Assignments Held: 

Member. BAyECON Faculty, Student, & Alumni Issues Committee 
Member. BA/ECON Computet Utilization Conunittee 
Past Member, ('oliege of Charleston Judicial Board 
Past Coordinainr. The College of Charleston Career Festival 
Administrator. Ihe NAPM-CV Purchasin g Scholarship Program 
Administrator. Ihe National Collegiate Business Merit Award Proeram 
Assistant to the Desn, AACSB Accrediution and Resecredilation Studies 
Fiieuti>- Advisor. The College, of Charleston Varsity Baseball Team 
Faculty Advisor. The College Republicans 
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Resent Eztereal Resenreii Aetivities Coordinated for Members of tbe Lseal Csmmimity: 

"A Customer Profile sad Opportunity Assessment for the Sports Rock Cafe," perfonaed for the 
management of the North Charleston based operation, 199S. 

"An Awraess Assessment of the Charleston Area Arts Council," performed for the Director of the local 
agency, 1995. 

"A Feasibility Study of Opening an All-Natural Products Store in Americus, GA," performed for a client 
mterested in entering this Industry, 1995. 

"A Feasibility Study of the Piggly Wiggly Carolina Company’s Centralized Bakery," performed for the 
Vice President of the corporation, 1994. 

"An Assessment of the Charleston Trident Business Education Partnership Program," performed for the 
Trident Chamber of Commerce, 1993. 

"A Study of the Ethnic Greeting Card Industry," performed for a client interested in entering the 
industry, 1993. 

"Summary of Light Manufacturing\Distribution Operations in South Carolina," performed for a local 
business brokerage company, 1992. 

"South American ImportiExport Study." performed for a local group of future importers, 1992. 

"A New Product Development and Current Product Line Expansion Study," performed for a local book 
retailer, 1991. 

"A Temporary Employment Services Altitudinal Survey," performed for a regional temporarv- 
employment services company, 1991. 

"Medical University of South Carolina Purchasing Deparonent Assessment," performed for the Director 
of Procurement at the Medical University of South Carolina, 1990. 

“A Needs Assessment for the Charleston World Trade Center," performed for the Trident Chamber of 
Commerce and the Council of Trade, 1990. 

"A Peninsular Charleston Fitneas Facility Feasibility Study," performed for clients interested in 
developing such a facility, 1990. 

“A Study of the Need for Mortgage Information Services in the Trident Market,” performed for clients 
interested in the start-up of such a business, 1990. 

"A Oealership Satisfaction Survey,” performed for a local power boat manufacturing company, 1989. 

"A Feasibility and Location Study for U-Bake-It Pizza." petfoitned for clients interested in bringing this 
concept to the Charleston market. 1989. 

"A Home Furnishings Consianer Preference Study." performed for a national home fumishiags concern. 
1989. 
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RMen) Imtitsitional Research Activities Coordisated for Members of tbe CoUe^ Community; 

"A Program Assessment of the College of Charleston’s Center for Entrepreswurdiip," performed for the 
Deal of the School ofBusmess and the College’s Entrepreneur ia Residence, 1195. 

“An Assessment of the College of Charleston’s Department of Public Safety," perfoimed for the Director 
of the Department 1995. 

"An Assessment of the College of Charleston’s Maymesier and Summer Sessions Progrtun," performed 
for the Director of the Program, 1994. 

"The 1994 Student Budget Survey,” perfonned for the Office of Financial Aid and ScholarsMps at the 
College. 1994. 

".Assessrosm of Attendance at Men’s Basketball Games as The College of Charleston," performed for the 
Athletic Department at the College. 1994. 

“A Risk Management & insurance CiBiiculum Program FeasibiliQf Study," perfonned for She Dean of 
the School of Business and Economics at the College, 1993. 

"An Assessment of the Office of Financial Assistance and Scholarships," perfonned for the Director of 
the Office of Financial Aid and Scholarships at the College, i993. 

"An Assessment of the Office of Career Development," perfonned for the Interim Director Office of 
Career Development and Placement at the College, 1992. 

“The 1992 Student Budget Survey," performed for the Office of Financial Aid and Scholarships at the 
College. 1992. 

"The TQM Initiative; A Study to Determine the integration of TQM into the Business and Economics 
Curricula.” performed for the School of Business and Eeonomiea, 1992. 

"The 199! Student Expenses Study," perfoimed for the Office of Financial Aid and Scholarships at die 
College. 1991. 

"The Feasibility of a Major in Communications at The College,” performed for fee Office of fee Vice 
President for Academic Affiiirs and the English Department Faculty, 1991. 

"The Masters of Accountancy Pragram Feasibility Study," performed for the Accounting Faculty in the 
School of Business and Economics. 1989. 

“The 1989 Student Budget Study," performed for the Office of Finsncial Aid and Scholarships at the 
College. 1989. 

"A Feasibility Study of Off-Campus and Weekend Programs at the College of Charleston," perfonned 
for fee Office of the Vice President for Academic Affairs, 1989. 

"An Internal Audit of fee College Campus Shop," performed for the College Bookstore. 1988. 
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Howard F. Rudd, Jr., Ph.D. 

Dean, School of Busineas and Economics 
The College of Charleston 
Charleston, SC 29424 
(803) 953-8110 

Rhonda Mack, Ph.D. 

Chairman, Department of Management & Marketing 

School of Business aisd Economics 

The College of Charleston 

Charleston, SC 29424 

(803) 953-6566 

Wade C, Ferguson, D.B.A., C,P.M. 

Past President of NAPM - CarolinasA^irginia 

c/o Santee Cooper 

PO Box 2946101 

Moncks Comet, SC 29461 

(803) 751-8000, met. 5498 

V. Gilbert Snyd«, Jr., C.P.M. 

Executive Vice President 
NAPM - CarolinasATirginia 
5601 Roanne Way, Suite 312 
Greensboro, NC 27409 

Henry D. McMaster, Esq. 

Chairman, South Carolina Republican Party 
c/o Tompkins and McMaster Law Firm 
PO Box 7337 
Columbia, SC 29202 
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' Intw^tailen al Slaiaimfi* Slu4lra Rgm* 

RMA rseemnMiutt tiMt Statamm Studln data to aagt>*M 
only aa ganatil sutdallnaa and net aa atoolulo Indml^ nomiB. 
Tltera ara savaral taaaona why the data may net to lidiy 
rapraaantatlya el a glvea induatry: 

(1) The Unanelal ataiamanla uaed in thaSlalamaiit Stadtaa 
are not aaiactad by any random or atallalleaBy leiiabia 
■mihod. RMA manther tonka vohimarHy aubrait the raw 
data thay have ayailabla each year, with theta being the 
only conalralnla: (a) Ths tiacal ytar-enda el tha eem* 
panin rapenad may not be from ApcU 1 through Jme 
and (^) their total lasste imst be laae than S2S0 
Rtiiot. 

Many eompanlaatovayariadprodiietllneetbowevn, (lie 
SliUmtal Srudrat catagoriza tham by tbaii prknary 
product Standard Indualrlai Ctaaallttotlto (SC) number 
only. 

(31 Sonio ol our induatry aatnplaa are ralhar amall In rata- 
lion to tha total numbar ol lirtna la a gtvan induatry. A 
tsiatiyaly ainalt aampla can inctaaaa Ito shaneea tbal 
aome ol osir coaipaad** d° not hiUy rapresant an lit> 
Ouairy. 

(4) Thare It tha chance that an extrama alatoraant ean be 
pratent in a tamplt, caualno a dlapioiionioaele In- 
liuanca on the Indutlry eompoalta. Thia le partloularly 
true In a ralallvoly email aampla. 

IS) Companlaa wUhIn the aame Indsatty may d)ttar In iMir 
mathod of oparatlona which In lum can diieetly In- 
lluenca their llnandal ataiamanta. Bines thay ate in- 
ciudad In our sanatlo, loo, Ihsaa Hatamania cart 8lgn>ll~ 
cantty aflact our compoalla ealeulatlonB. 

(B) Olhar eonsldaraiiana that can raault In variations 
among dHlarant eompaniaa ongatod b) Has eaoia 
gsnarat line of businasa aro dillarent labor maikMa: 
gaosraphleai loealloni dltierant aocowding mstboto: 
quality ol producta handlad; asutcae and rMhods of 
llnaneing; and taima si tale 

for Ihait reaaona, AUA dogs noi reeommand tha Biatsmtol 
Studiea IlguKss tie eoasidarad as aosoiute norma Sosa §lmi In- 
duarry. Aether the hgures shoyld be used only at §shmat 
gtMelkiss and la addlllea le the other methoda ot Hom^ 
aaalfsis. AUA mahes no claim as lo ihe i^feamimhfmam at 
W« Hsures lulnled la Ibis book. 


MsiTts As80diato3 
One Liberty FUtee 
Philadelphia, PA 1S103 

& 1990 by Robert Morris As^ciates 

CAUTION 

ALL RIGHTS RESERVED. NO PMT OF THIS BOO< MAY ^ OUOTEO. 
REFROOUCED. DISSEMINATED. OR USED IN ANY FORM OR BY ANY 
MEANS. ELECTRONIC OR MECHANICAL. INCLUOINS PHOTOOQPYBjS, 
CORDING. OR ANY INFOHMATK3N STORAGE AND REr»EVAL SmiM. 
WITHOUT THE EXPRESS WRITTEN PERMISSION OF RC®ERT 
ASSOCIATES. 


Printed in U.S.A 
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[EXHIBIT 2] 


301IOio«eA«Miie 
Bidmoad. VA232:i(MS3« 
May 4,1996 


Dr-AEanHawa 

B^i4r CTw^t*Hly 

1225 New Yorii Avcooe. StthB ^ 

Waddngteii. DC 20009 

Deal Dr. Howe: 

I am eadsting a brief vita and a ow of nqr aaalyaii ef Oe niachite Fee Aadyiii fay ite NaOonl 






289 


SkliiinxtVii^ 
Mcr 4.1996 

Bd0w is sfnMian&l op&iim IliM L. Aadom, AttodilBfirafiMmflf Mbhobubu 
SdgSM, Sdwd tf Basing Villas Cammeowe«lAlb6*«RiQr. ItecgadmbefdieBBBKiibe 

Boe (BFA) 6; AeKattosil Me Se-^ket (HPS) for Bait Sanslar Tran, Bk. O^ST) nd 

ofOsii^iatailKicSaiBdpifaeadaminMPS-^S. lkoldtIlLD.iBii*iitikificiBi'V1i:|^Tedi. 
t9tl. Ilwfe30$tania9als!)e»te8dita(Mit{|B««iid!idan6iapiesiBh^i>HS«dbe^ 
Csatfe3tcitj^iiawbeeai(tBsaiid«s<>4B*te.iBtittnaaddacti)nll«vc9t. MywaskliMtaea 
|i(iMlMisaMe9'irf|gia&aic«aSjosiBil«. I)Hvetieeii!css|nke(i|nifttSianaB]rlqrn^pee» 
ky b^ttg ekasd fi» tbe tand of ^leaofz 0 ? ^ Dediioa SdencM BoiiiiitB, ■> iMeniaBimil 
ot^sEHioB iiidv«% &a% «iie ie«d! dedsigB ideaee te^. 

Asmi«tieiItii&sMiaipm)e»iimiSi%f Kvealiis^ tteSmbteltaifieidDBafaiatiet 
pt^daiias. Sdealljr.eaewoBU like teiiai«ca8eeslyns«<i»ed data ferdliaBsMteflhii 
f^sivSoa. laissiiqrcia^tbiilieFtMeBeKmotbeiiakMdtcriKEpBsg. Ap^^^adfindiaeciei 
teiiK^ediside!alfiediwlimsr«^i»iedtou6>eftHwaraai^ited$e)pidMie)i. Kdienn^ai 
^slsdon ten Ite atfGt popul«6ia thee infemeei will be a dSffisBBt yi^Giaitai 

teitteiBgieaedoiie. GeoaaHj'ctafl^bit bkeetenthentinplediMfiilaBcandBrihaii 
d^slmaf data tee mxfwltia&epo^atete!. Thia nanpletlioaidliei^tew site awns diat 
&esw^ data SIS s^easitadve of the pspiMaa ten which the un^le if Klaaed. The 
anffmaDj aecqpted aediod ia to ase nn^ie nndom lan^ng ten Ae tene fidtow If) h» 

steindatateaalliaiititelaciasdtoheUBipled. Kw a e yin aecaactaaeeMaatecaiiaeteie 

«4io»ipaiidsmybediffasQetendmgewitedeetotiBqpoad. AedtieripaitofahiapRiceasia 

makiiig tote dut eadi meanimneiit if lakes is exaedy the ume way fat teh asii: heini nn^Iad. 

Noamonatef » mteralc alt3» l»t iencaBoo»«gclinea»MBeincat«aar«aleaamBl6gteobieri»atioM 

aie lakes for cash unit bektitBnpled. SumauiyeaIcuIatisnamuieteBiani|^damaeBaBl^^ 
toMmgdiftsnatteRpopiilBtuinvalaesbeizifeatisiated. EilherbUainifasoveiaIlp(oocsacr 
vaiiibi^uifaeaaittotheeitiinatiiai^octtasanbediecaiueafdua^SteEiice. Iheaveea^ 
mgoiude cf te vaiiabi% cd an eatiiDaie ia tneanied by die atandaid rnont of the extiinaie. 
Latpr aan^lBapnovide mote teUaUeeatiitutef and imaOeritBsdaideaan. Memcsaatwot 
popolatian values ahoold take inlD accsoat ataadaid eotxt die eatiinatei hehsK tiaed and using 
ftoeesaet with liliieariio bias duninaiBS the need to eatfacate die magniside of hiss in &e 
esonatioB. 

When dais or atatiadet derived ten die data are beinc wad for raanagemsiit dedilaaf dien die 
dedaKmiaakgg maw iatw the value and the short cemisga of iheataHaticalpraceasinnilved. A 
eonBe8iind«atii»dintaiidBaeofatati«jnlpoeedarBiiaavkal|>aitef^uiS^»nwaaea»^aat 
has ffiviiallaed many humauBt. 
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Satel L. MdRait 2 


Mr O^U» flfttenwdteFM (fFA) ptrftiraMd ii^ tteltetod Strtfeai 

CN!«> to IMtlMtrTain,lM. 

Bnt I bc^ widk to «titoica3 peecti BMd to obiiia to <toi.fi)r to Beam wed i)y 

1^. toxtlwfflidtotttoimetomootoMtojNK^aadlwwtortoneqipIMtoFST. 
Iimbitosmrototooamr|atoniotoirao«toB»todoennEnttiinwitoliOD»^K^. 

1. i«MM,aator24.Sito<»0‘7wicbi«eto’' 

X NKA»iitoKnwAiitotof^siBs«’T9«n,to.^ 

3. AffidtodtofMa&Rtoiiejr.IUSX 

Tiq|toto|iitotoi(xXM«mdrinlEK«; RROi1i%»npiatouFST. 

StitiplWI WaptitoOB arltonK OstpaMBentitowiaiS{CC«ie44^. 

Itons^top^ttotoatoBettfaeaanwMtotoiietiii^iilflto. TlieSICsodeicaecti 
IKiiiMiybgdDen. KdoeiiuxiMleaiajtokgtoQtannaftocnifiotoBiaotor 

totonsvcatomartotoMtoccnpaar, Tba&atottonasptopopttotobaot 

to iHne u to taajto poputatto matttg tot ntoeiKe* Item tas^ toi iM to torfec 
pt^tototRsabjcatoeBortoetotUtfifitoace. Since to NFS to to* to idl 
eoscesikiaen, wootd it not Hem ippceFiitto to lade at to due to iS 
coocectowa? !t would qipear tot FCTwoii>ld>iave mate in esantoaeto tom ton to 
wto vuiety of coR^aaks tot coold be in SIC 44(9, watet tnotpemtitm. 

Semplt m procedure: AeottwabtnaamtooocentpaniaatotvoiwttarityttooHtDprsvide 

tota. 


TtoeiaiwatienopttonieaniKiiaBteepasutoa. NnimgpoaMbiaaiitoUaatotu 
intndneed bectuie to iotomatian to to norae^ooae iTDcp ia tfifienat toiD to 
mipatmpaaf. Dr.BmleynitoieatoioiiyciotoFSTanalyaitby toKTStoentoto 
«e(;aatattaaii^aiaoielatoetotopapuUiii»totoSXCOode44t9. 'Wttia 
QometpoBie graap tot ia dearly largar ton to leapooH sronp ato vto to maponH 
gnwglwagiieagBnned by feicei dial do eat enawcB qe e aM Mattaeaeaarf to tannin 
any way , ton to Jike&hood ef to iatonutiaa for tofc poopt bdeg ditoeet it large, 
nie let^ii tot to iHBple^'atoa have Hale Modi h codcftni^ bring lep t eaeit tatiae of 
to lampiedpopiititiaiL. 

Meaetoeaaanla: IbeeaieooiiBiibcmlyappBcatocpeiatiaoaliSsflaiiioMitotoqiiHstotive 
natoatemsstt ppayidad in to aanple. Neite ate Ibm any eonirda to eanne any matondty ttf 

tooBattBemsatH obtaisad. 

Tbem ate BO deady <bfiiied goSdea er eoBiroiU tot would caiaeie toa to aame eiteia 
weald be applied in aagilyiBt to anntotaiiaBd in detcnniniiigtoDiaw Hal Btatoted 
memt. P«eaaa7te<toinBtodofdepiedatSoBiai)otieqaitoiabetotaieeteB!l 
l^ediligcoaipaBiaa. tbetottotdifiicfcntpeopteweiiidsriaetttoEaEetdtoitota 
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KoM L. Airinwf. pi|i 9 

fttxn the lame let d diconuluicet ii nxxt denly Hfautnisd by Ac facX that tbe NFS lued 
Ob uiDB Id of mfliten u FST ud tfiB MPS detomiiwd tpal ta be $fi24t000 «4iitB 

FST had letf-i^oned total eqniiyte be S921.M0. AccoribiftDdieNPSteaelf- 
i^anedvali>ebetehadatotalet(erofS297J40«faid>iepieaeiiiaa47.7%eaoc. Hnee 
tbe NPS baa coafianed dial tbe ae]f49cated valnea can be in cner by aa imieh aa 47.7%. 
ff die NFS doea dda Qipe of aaalyaia on all eeaceaden pnriden, thqr Aeidd a«cly have 
tfaeirawnaetofdaiaoBibediitdbatienofenDnflfaeif-iepodedvainBa. Koaedi 
btfimnatieDiapravidad. SwbiaConiiaiiaiicoahlpotwdbllybeiiaBdtDcalabliahiaiiiB 
meaauteefitandaid panic of tteaeeitiiiiatM. Inittad,tbeNRaaiiBiieatfaattfaeaevaIuea 
bad no etrcr and tbe leU-iqMrtBd maapanmeBia ate uacd te die eecnia and taeaied aa 
being abaointe^ tnie even thoo^ the NFS baa abowa a 47.7% cnoc in a aeU^^anad 
fneaaaife. KetnniCBaaaetawbidiiiiiaedaaaptefitaWiiyiBeaaaKiadeadyaaaepptible 
tomeaaineinBiitcRoe. Ibeiewaanei n B chan ia i nlBpaoiddefocgrcapteiltbeini i fam d ty 
of ihekeyniBaaneinenla. ThanwaaneeflbRtanieaaiiiBBBduaeataadaidcooaaiddie 
eadmaaea. 

StatlatifallUaMit; Data obaaieedfiodi die abepeyroeeaawepenaed to deaainineqpBitik values 
far duse difftrem meaaiBea of pnOtabiliiy, Renm on Otou Refit (BOG). Rennn ea Aaaea 
OROA) and Retnin on Eqidly (ROE). 

The ptoveddal ataienieat that a ebiln ia eo abonger than ba acateat Ibik ia qtpiicaUe 
hoe. If any paction of the pneeaaia flawed then the final leanltia flawed. Amajor 
problem with due peaoeaaiadiateTety pact ef the pcecesaiaaerionafy flawed. Tbe 
aampled pc^uladon doea not oontaia a gKi 9 of canvaniec that ate tnily ceanpanble to 
FST. Becaw of the way the aan^le data wete collected ibeae it abaelst% BO aaaoniice 
that die aan^ data ate icproteatadve of the aatqpladpopuladea. Tberowaanothiiigin 
place to enaioB that die neannemeiiti ate receaded acemfing ta ndfioniily defined 
oiteria. The NFS by ia own ca lcul a t k in i hat thown that the mc jiurmm it pen of te 
proceaa aloae it aobjen to having at leaat a 47.7 % ener for equity. 

ReelRy ChedtoftheStatiattenlReaMlta: Oneway to check iritedwr a aet of atatiatiealasaiyaec 
was possibly concct or not ia to lee if the leralia make teaae. 

The qoaitiles used fay die NFS far die FFA wen ; 

let Ouertile Median 3rd Quartile 
ROG -O.S 3.2 8.7 

ROE -13.3 S.7 35.0 

BOA -2.9 4,7 11.6 

Tbeae qnattile vahaes alone mean that over one qaatler of die finnt in ddt groep operate 
atalota. lB&ct.ifooefittahe]l-iliivednaniialdiaiiitntiontodteaedatadienabaatone 
ddtdoftheceinpaniea woold beopaadngataiianinialloai. Tbit does not paaaaa bang 
nasonabletoroe. SonlylfaeNPSdoesiioteiveaaiiediiidofitsconoesaionptovidento 
opBateataloaa. UmeaUadetcaultf geeetallyooawfioniinoaReetanalyaUordataer 
bodi. 
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MML. AaAnn, pt|* 4 

VtBofttaKaitffs; IteiiuBtaciiaiaMframMlfiqenedAttMeiaedwtMidifdmdte 
MTS a^iutMi duam nadt coBfoRi to tbe iBl^oiat of tte ffiitribBtlm daai^ Oe 

fiiodte te pettentagCL 

At IB ni^ lie nuteMtici ibKfaiilt ium to M odx tnd (nnsM wlieii dc^ 

ca^r a i i tinm . Thel^id^leddMauiiibeRforlSTwitlioittmildiisaByi^Mtnmt 

ite iniateti for te tttn^Bdi. tlie ittoB if iBiioteat t» eoRiMBiBf i{ 0 lei nd onuifH 
w!» die NFS i^otted inmben BB ceiivaied to te aDi4^l(d lelf-ti^CBttd 

ApjwriatlwcwiilitMcylBFnBBBtotWPgGuMiihwi: NPS4S,Ch^tBr24.SeetioBD 
'^^■nddfe Haudil Adnaniitndea. BdiM 3, pi|B 1, itUBi, 'The leiiBw of te 

OBKBntoiM'i iBiiiiB matt of a kibA to evenauad cr BototBed es^BBie* atid for 

efi&aee ipod or poor isuoiceiiait.” 

IieeiioiiidtcufainnfueiidifereifMtaceeftBBJtBpcccBiinnetiwutoiiaeiiiBpmy 
Aear^ostiiBiitioffiiiiBcUlditibjrtbiHFS. (T i tral i tinnt Md i Bi ti i ii e t MBpiidettebe 
uaedi^UiiigwidikaiMdedcBofthepraoBMbeiBf laaljmd. OootlscpaorxBmifCfnait 
elBBfyhaisaefiisetenpradiieBviqr. The proeoM mod by the HPS tamt (Vdirnttri lo 
pcnalieiiiC S«nd iBaaicaiieBt nOer thiB eacoBnciaf it 

fIwaMdl4igielBtk«<iicafSuii«ktf DatalDA^JiMtrMi; TbeprecewvMdbyNFSiitD 
ad^utfeei M diB the ptofitibiUty of I coBceuiM previdct if doK Alt of die indiSe (rf die 
iadiitirjr. The M7S-4SdaeBineotiiu given nthetesplidtgaideHiiei for die fnesMimtilifiiiil 
fiindiiiefaBiidelandlied. KPS-48, Chapter 24, Fi>naealAdridniftndan.pefe 19.itatei,'V 
diif fee if hi I Gonyiiible mife with inchHtiy (ttdfdei, tfaeaihii petcenage fimchUe be win be 
die detixmified fee and pnwnted to the Regnal Diiec w for pmeataiioa to die pardet.* 

A4}Qsiiiig pn&iatnliiy taeanaBi to he con^aiable to be medlaB tneiof Alt a oonceieion 
provider hai little to gain by pctfooninf wed. Thiipmoedoietalcef away any incentive to 
peBteim weU. The teceiit coUqiie of (be Soviet UaioB la in example of die remit of 
manaiement that cantr^ pn^ at die eential level and doer not provide incBBtivei for 
goodpafatminoe. Working doaely with bnaineiapaitnenui pm of the phUoaophy in 
rainapng for quality eapoiaed by Or. Deining and odierncogniiBdexpem in ddaaiea. U 
one foember of a buifaieit activity hia bectt patticoimy pnfitable than h may make lenae 
to encoange that pattncr to abate aame of the pda wib another entity involved in the 
acdvijy. However, ledudngproStefailiiy to the median level for the indnstryiemovea the 
incendve to pofonn well and hai letiooa iMig-tem in^lieaiiooa finaadally for the KPS 
and for the qoaliQr of aervicea provided by conceaaionBR. 

ff the NFS ildeadf to adjoft pndnetivity for Infividnel cencewiaatra to the medhui of the 
itiduatty noni then the NFS will alio be ieqoiied le decteue faea for eoa^aiact below the 
meidan. HeaecdieWFSianowtalaiigonrialcatinriiffiil withtfaeopentiopafabaaineaa 
over vdddi die NFS hai ne dinct conooL Thb la of pmiealat CMieeiB beeaoae die NFS 
ii B die aatiie liiiiB tddng away insentive for dw GonceMkioer to {nbnn wclL thia 


293 


Retail l. Aalmn. w* 3 


IKdicy lacy iaoEaie tI>OR-tam ineame fts lie HK hot hu aerioiu EMmeqiKiitat loag- 

lisroLi 

If ft>eH?S had cUattluawodd provide viEdMuitrynormi fcgtconceMioner then flie 
diftribiidon detoibed by ihcta oonmi could be ttied to identify eon^anief that were out of 
tfaearffiitaiy. However, merely being above or below the OB^tnic certainly not oat of 
tteordmaty. Tbe mate ii defined to be the point in deiaiddtatf a diiteibotioaaiidi 
diet baHof die ^cervadoBi are below and talf are above. By naisgaaene email BD&Sned 
bind of valiief abtst the mediaB ai bdag an acceptaUe nnge for pcofitaHH^, the 
would label die vast maiad^ of coRfaniM in any SIC grai 9 M bdBg ou of dw oidbiaiy. 
Ocare^ aco^tad etetel paedee would eoRilder having 5% oa reid of Ae 

tetebnasbemgalarte^Kcatage. Having S% on each end means diat 10% ovenll 
ofatnaedifttibntionofvaliiesirebeingicliretedaibehigontoftbeanfinaiy. Tbemod 
iteain)iiatiiSftoveraUwlnchie]ects2.5«£R>meacbe»dQfdiedist(ibotioii. The 
KPS lut aSowed fo n entirely too tight of a band of valnei uoand die tnediaB M benig 
acc^tafatafBrcoDoesiicMtprefitabllity. KPS-dSaUowtinanalytttaioahBanflier 
atbitmy decision about wlte nufflbeia woidd be consldefed conyarable to the indusory 
noon. Why was a 12% jfoe selected for FST nther thin another value? The final 
delsmlaatian allows a great ded of discretion on the part of the analyst, ft seems die only 
restdetioR is dist the fee be "in a eentpanble tinge with indnsoy stadsdes* aod between 
due cs l w ila ted miidmum of .1% end the tnsximam of 15.d%. Theselecied 12%iiiRucb 
^MtS' to the niiximttm dun the nddnnge vahie of 8 JS% diet would be midway btawees 
dsetwoSonts. How can KPS defend a precedareM being fairiy^iplied to all vtei it 
aBowa ao much judgment at die time of detremining a final fee? 
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I iutve exMRiiMd Ihe pnoBdoie ia NPS>4S Died to perfdnn tfiB nudiiiB Bee AaatyA by the 
Natkiul Park Scrrioet (NFS) for FttctSnmlet Toon, Inc. OPST). ladiiefiocediiicthe 
ptofitibflity d«U ftomFST were compea d with icduttry nomu far the SIC Code 4*il9. Thefiee 
dbaq^toFSTbyOeNFSailbctipnfilabUkr. kitiieeiitfyib&cFST.diBfteCliiiiHilsjrdiB 
NFS wu Kynited imifl the pnfitiMUtx for wu coo^mUe ta t)ie mediiB of die indiu tty 

norm. 


lOwlihUpnoBHtabBflMwiineevaaKrayt. Ite major ueu of dlfiiciikyeie: 

1. Ooa^Hiksia SIC Code 4489 iqaeeem at belt a qoMiioiidile peer gioi 9 for FST. 

2. lliemiiiioaiiiniieethatfheiitnpieuieipRieiitatireofiiieMinpledpoipiilaiieB. 

3. 71m tneafotementi obtained m the tanyde am lelf^tportedwitb no eontml for asitemiqr. 
T^cmabeaimBeeartisnificantenoL Tbe NFS i^ the FSTadf.r\ 9 aRed mine te 
equity waa la tmr by 47.7 %. 

4. TbeNPSuaetdieiadnitiyiionniasfaabigtnievalaei&mnilietttfBtpopalaiieniatedm 
beincciiiinatM obtained fiommivledaiL NFS-48 ghret no giddeUnei Car detentunfaig or 
MtogmatgliiiofeHorofftefatlTiiatBdvilBBilliatdetBmiaethBnornii. Tbit ii a lerioni 
emarutei uaing laai^ cidinaM fkoin amall laaqilBi, 

3. Tbeiei a ld ngiii c lM ttyiicBmuiedbydieNPStetPSTitnottealiitic. It baa about 1/3 of die 
compaidei epentinK at a Ion for die yev. 

d. Theteiiaa tncnnri a le iicyinconipariaMnfieadieNFSa^iitidieadf-tBpotledvalaea 
fioiided by FST and corpaiet Aon to the unadjutted lelf-ieported valuet fbr die ioduMty 
mnu . 


7. IbeNFS^ppeantokavevleUlBdibowngnidelineibyiiiawinfaotigsofKardilncfor 
evidence of good or poor manaconent OB tbe part of PST. 

8. Tbe NFS vteiiieittandaidatatiitiralpticdeeuAea it altowi the uae of in undefined and 
appaieotly nanow band around the meiSan to diAniane an aeceptabte lange of ^ofitabOity. 

9. Adjttiting profit! to a natrow band ofvahartarotind die median meani that die NFS ia 
akiagoBdieiiakaiiociatedwilhdtdnghualneil, OanGcaioiasnwiAknivprofila wQlbe 
idJnttedi^aaddmB'widilii^pfafitiwillbeadiiiiteddown. Tald^ over die riricirf doing 
buaineM aoema to be a queitionaUe objective for the NFS. 

10. The NFS faocediiw.aa tin p lein i ait ed&r PST. tpnovet incentive file a c ono B Wimi er to 
pcrBeniivvA badifitieii to die financiil impact on eonoeadHanaddalaaaerioirtlDiig-Krm 
flnancM imN te atf nw iftr the NFS and far the qoaliiy of lirvicea provided by copc cid oncn . 
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Bobot U AadmiK p|C 7 


Itif da» to nB &ai die Naknal Puk Se(vke(NPS} i* pnpMinl tQ plaoe aa aqlBttifiabks 
Soaadel biadeu m M Sornn TWi^ST) «ltb • 312% ineteaie m fianddio te by iaotatiag 

fiG()n4^%toU%. 11ieeB^bp(ioMdtjr!iiefee«*iriaapiacBtsUdoiitiBNK-^. One 

cmU MBfAide fliM eattra Jgdfmeati Blade in dii< pndodir eeae was nt i^fti^Etale. 
However, te leal vniHan ia diat the undedyiag fruidiiie fee iBvlsioa prooen is ffl-KDOBOdvad. 

tlie itadadeal pmoBdoiet that ohiain qnaftOe valoea naed to eatabliih bidsB8jr Bomu we malty 
aadeiioate » provide jCCBtatevalnei for a piiticulat SIC Cede. Theaeprai^raii^giiididieea 
at beA and aie nm aeeon^ eaoti^ to be oaed aa abaoiute Biidi die way ds^ 8B In 

UringSie Cede to define a peer gtoig far a coiweatienefii probably no better dianndng 
national nenns. 'tlWiiapaiticnlarSICCodefaeRitatifltoonwdivtiiabffi^^opetatimuto 
provlfaecaqpiiaitopeetsm^ Udng apatticalarSICCodeeifactlvelpje^icaadiBaaii!^ 
aHefardterodiiuaet. Iber^iahilhy odeatiinatetiaditBeilyietitodtaaunplefiaeai^i^ier 
iansea. aodi aa aanqds dealsD. 

Qaaidlavalusf deaoiibedMBaBalttatdbotienof valseaforapaiticnlarpiieiieRieiwn. Hdie 
valnea me coneet far a phernMneaea toen the diatributSon defaiea a Bonnai apieed or tUasribaiion 
at valma for efeat p too m ca o B - Aafangaa anabtar^donitintfaeiniddleaieaaftfaBiteibuite 
tei&laeoBaideroiitober<eniiaisri»oalfarthatdiatnbnt!aB. A fandaraenlal concept!^ 
atatif deal malysa it faat far an iditervatiaa to be oosildBted uniHoal or ont of the ordiaaiy it 
imntbeiiithetailtordieextieineacftheditbibstioii. EvcoaaiaglOfbofthetotidaieaastbe 
demsication line to label oheKvatioiia at bdnj; utnuoai mbs diaa unial would be cenadoed as 
laryiaecon&ig to alwi^iiatatiatfcat practice. NPS-4ti has toewn no uodemaadins of then: 
&i»lwsiita! coneq^ of rtadadct aisl inatoucts die analyst to ote a lamw band of valaes arosnd 
the imdiaa to define the uasisliaage of vidoet. However, NFS-tS does not five any defined 
Ssidelioc far tbe exact detemanadon of ihia accepoble icgioii after having been radasr ea^Ucit up 
toddepauitiiidiBprDceaE. Statiatisau a aid^tuea may be defined aa die tdeece that atodks 
vtmbility. liPS*4Spioced»toSihownosindmtandinEaftbeBa!i]iBlvaiiatdU^initoremi» 
pmeesaea. 


IfsaiiBg d» ^istenee of oatoial vaiiaUUiy in eenitrocdon of the NPS-48 psttoediiiBi has tedoos 
finaiiidaliinpUcateiatbrdieKadaoaiPBtkServiss isditiceoceaaionTs. AdjuadngprofiaMliiy 
tolhein^fanii^liiiathatfaei'tTSiseSectivdytaidagceitheiideofspeistiitf aemto»cioii. Ha 
eODcesifiiraBef’t profitttidi% ia above the medim the fee will be adjoated to bdqg pi^Slsbiiity down 
to the aedlaB levti or if pofitobiliiy it below the median the fee will be adjusted la bring 
profiiidiiUtyiqitoteii^ianisveL DdngddiremsveatheiaeendvcfaraeoncsaNeacrto 
perfarmweiL Any profitabOiiy obtained by ontstiacUagperfcmiaitoevdll be taken nny by the 
Iniiiaily.diisimyitoii^dieNFS iftheCQtseatcaiieesiionersiiepefarom^welL 
Howem, RRsavIm all iseeativsi far good ptofcnianee will toon mean that eoneesdontor 
petfomwnee win drop and that die HPS will decrease fees. It makes no aanw! to take on the risk 
aaaociatod with doing boaisett at dvs santo time u the incentive to peifotin wen ia temoved. 
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SataR L. AadRM, PMK t 


llie coacanioocn iMive • eoDBact Iht National PtdE Serriee ID pravide MCTta to 

miotomac*. &we«iiaBca*Bptiiet4iiiRtikep<afilritil^efoiaririoepro«jderwitiioitittltiB(iiitB 
ctmateaiiMtiaquottyofottTieMpiDvidGdtotiweiitiaRaH? Mn-4I.Ch9ier24,I%iintial 
AdndBiitnikn, pofo 12, SEC 3(4 (toK*. 'Oontitieraioai of Kvenoe to tho Udied Suuei (lull be 
isbonliiuue to tbo objeetiim of pnMBctinf (od pRteniat tiw lien aid of pmuEng adeqaitE tnd 
^gwphtteiewtcaifarwAaiNfeMoniMBiMM.* Tito KgS-4>ie (ttuei t ttii^ of fee» totally 
i^tocto te qndi^ (civiEB pniwldsti eveo thoogh dto docinnit itidf (tya that imane (hdl be 
(uboatiiiMte to aatvisB to Vinton told yntBctiaf tito (letL 

I madentaati tito idea e( oeatii^ a imdiatiUm that wntid Iiave finaaeaBy aacceaafiil 
cooceitioncn to (hua loan of ifaefr ((2 b wifli tito National Pa& Sente lite to t adbbentoc in 
their caoceaiionlHiiineH. However, the fee tevitionpnecaaoatUmdlliiNPSm la not a &ir 

ftcetoafcrfltoennoeitimigeaiiditiiinplaineBttlinMhiaaeKemlmiy. tiawi'BwaiirtaHn^pitFMlwM 

for tin NatbtodBnk Sendee. Tin National EtokScrrieenoeda to (o hade to tin dnwiaghotod 
to cnaM • tnedtaniim of abating (aia that weald be teamoaUe ftr tie conceitieoen nd tiatt 
would not have poBntiaUy detrimental loog-tem ellhctt for the National Paric Service. 
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IIOB«T LYMN AMtllEWS 
ntpamd^liSSe 


Satool «( Sislntss, Vkgink Csmtiwnwaallh Uninot^r 
nehmand. VligMe aaffiM^aoo 

OOieaTaiGphem: (8M}8St-7101 FAX: (>04) 82B>S88« 

neidmw<0fauinaUMS.v«u.adu 

HonwAg^RNs: ^ISQrmAvwHM, Rtiun«nd,)AgMt 2^tO 
taM (80^ 3^S-464£ er {804} 3SS4350 


BM»iE)cli-JufM7.l»4S HaaKh-Oeod 

H4isht-»r(1.>5nwtow) W«)(|hl>2iQlL(>5UlM) 

CHiMiwMp - U. S. A. MciisISlabn-Happi^fnwriwI 

Cl!lldN«): Jeiwlhaii (1078) and Myra (1881) 


1%. D. (1971) and M. S. (19^) tn aMUaOra, VirsMa Felytaetinie MtaiM and SiMa 

UmvwiHy. (V.P.t. & S.U.), SlBdMOws. VA 
M. A. (1987) and S. S. (1 BOS) In malhamatlM, IMvtnlly of Alabama, UnIvafaHy, AL 


Fall 1978 -Praaant 

$(diBel^BtigiBeaa VlfBlfilaca»iwne>iwe^iJilaafrty,BMwamd.Viitf:da 2^ Spanl 

Ora 1 89$-4 aetdamie yaar in Franca wWs CEfUM (Contra for EducaSon wid Raaawcb AppM 
^ ManaeanwiQ and wHh the Uniranity of Mea on raoaarch study laavo. Sanrad a^ne 
diairnianoflliaOapanmamsf Oadakin SdaneaaandBualnaaaLaatoretalOSaaeatenite 
yaar. SarvadaaihaaraaaeerElnatsrfoftfiaduantilativaaraalRlhaOopiailiiwntafButjisaai 
AdmtnlsMlon and Msitaeamant fortNa aoadamie yoara 197941 and 199447. Tanurad «nd 
premoladto AasoeiaiaPiafacsarof ManaeamantSdaneo, offaelivoialt 1984. 


FaS 1971 • Spring 1874: 

Aaaiataw Prefaaaer of B ua inaa t SMtlitea, V.P.t4S.U. 


AMMtflWMWBindBMrBMT 

AppSad Stailatiec. Including nagraaaion. and MuHivartata StatMcal Mathoda 
Manac^ for Quallly 
Iwpiwing tha Fducatfnn Ptoeaaa 

Praparing Studanta to Function to an Intomatianal Enrironmom 

Dadalon Ana)yala 

Btotoa and Ouaal Sayaa EsOmstien 

Bi^ Opantotonc Raaaaich 


Author oreo-auhar of 3S rafaraad ariiotoa to a variety of dMoram astodaffllejoumala and 
p ii l > lk a rtl Bniand25elttorartl d oada a »nga)ahthotoplcallitodabiBva. 




298 


■Mart L. Andnwi, piot 2 


Cetogt Aletbn (UndMgtaduPt} 

(>deuli» (UndMsndtwiil 
M i n i B t mut tt l wig i ffJwdWBW*i«»») 

taiie PfaMHWy S tnfwama SaquMCB (UnArgmiual* k a«di^ 

Apgfiad Hipwiiea « Aiwiinl* of VariHW* (Qmdi A} 

OMtohm Am^ (Si«dkwii4 
AfaM lUHvaritt* IMiadi (Onducto) 

OuMtelw UMhada ^ PniiM} 

TmiI eM^Mnagantaid (Qndutto, TMffl taughi in FnnM) 

anwtig«! 

StwviM Mll«% hM bMn MlMWlM at VCU WKpg (ram Ih* dtgwtmwM w the uidv^^ 
Im«L TWaaflg>%«Kj»nd»Butrtd««»>inlvai«ayiB toil p fBf a wiBw d Mid MhwsigMt^^ 
OutMKOng SwviM Awaid raeiplaM tor «!• Sehoei of BuaiTHiM In IBM. 

l>retoMlim1 IfcwmaraMM and tetow..- 

DkMm aelwm fewllhito (tomiwiy Anwriem bMttuto tor CtooWon 

AUofiltkBaUnai Ragtoitol Vie* Piatktoni and mambtr (ditto Bcaid t^Mteri 
19S5-1M7, itwvaaarvadaaantoraatorflaeiilsafidtomaniNiRagleiwiAclhMw 
Ceini«MaiaBO«iaitoanllwNominalinoCemml«aalM2~M. UtowtatnaraMiaa, 
aapar dtoeuataM and aaaitoa ctudr at bafli lagtonil and national nwatingi and a track 
ehainnan tor a ragtonal natling. 

AUttoJMlBIUUttati i liava boon atoelad to thasa DffloM In lha MHidwaal laglon: 
Countoi Mambtr 1B9S-1W7 

Paat Fratodant and Nemlnallna Cammlttaa dtoir 1 8a2-«3, 

Fraaldant Isgi-IDSS 
FraaidantElaetlsgogi 
Piagram Owinnanl atMO 
Vtaa Pi aa M a n t Hnanca 18— -W 
Vloa Praaktonl EtoettorFtoanea iaB7'as 
Leeal Airangamanta Chaknwn taia47 
Vlea Fia al dam far Indtialry Ualaon l o a d 8 1 
Viea Pratidani tar CuRtGuium and Acadamle AHaka isaa-aa and 1 WMtoS^ 
AmarlaawataBalteal A a a a cl a ll Bn: UealAiTangamaniaConmlliaB.1B81ENARmaatlnga. 
Virginia Aeadamy ad Selanea: Slitiaiica Saedon Editor, 1979>1»B4; aaaalen ehalr mnual 
w aa tln g. 

MFOHMS ^ormariy Tlw Inatlliito of Managamant Selanea); Papar daeuaaant and aaaalm idair 
at both ragioitol and nadoitol fnaatkiga, Mudant paper judge tor laglonai maailnga. 
An iariean Saelaty tor OuaUty Control; MambarandhavaatlandadtoealandroglorMi 
ina^lnga* 

■Wia Journal at BMiMHilaaduiMHnn; netorao 


Baatoto al l : ttolnia Fou nd a liBn AMmartean Team 1>85, Aaaiataw eeaehattha tWr. to 
AUbanto and VbgWa Taeti., Head coaeti In lha Eurepoan Laagw in FinnoB (ISTa-IBTT), 
ooaehad In yaidh toaguaa M beta Franoa and US A. 


CMadan: AalMilea range born toacMng and laadarahip to loeelchimltoa and manaroua 
miniabtos lunettontog on dia toad through inlamaltonai tovto. 




299 


OAVOI.1HNM.CPA 
OAVSe.JKOKnN.CrA 
•teiJAe.rAei.erA 
HAMCTTi r. amveest. OTA 


jKrnBrrui>KiMS.(^A 


THtEM, PACE, CPA'S, PA 

CERTIFt^ PUBllC ACCOUNTANTS 

mCHUKHtrWfT.MMTtW 

POCTOmCCKXiM 

eWWUfraM,<9UWCM0LM«Mt 


MEMBim 

AMEMCAM MtTmm OA CAI 
S. C. AlSOCIATiON OP CPAS 

piwni M* TO-tm 
PAP IKK nKHn 


[EXHIBIT 3] 


April 26. 1996 


Hr. Rex Haughn, Chairman 
National Park Kospitality Association 
P.O. Box 29401 
Phoenix, Az 85038 

Re; NPS-48 Guidelines 

Dear Mr. Haughn: 

I have been asked to give my opinion as to whether or not the NPS-48 review 
process for calculating franchise fees is consistent with Generally Accepted 
Accounting Principles (GAAP) and sound business practices. To provide a 
reasonable basis for my findings, I have familiarized myself with the Concessions 
Policy Act (CPA) and NP$-48 as they relate to the determination and 
reconsideration of franchise fees. In addition. I have studied the Franchise Fee 
Analysis (FFA) prepared by the National Park Service (NPS) dated February, 1992 
for Fort Sumter Tours, Inc. (FST) which I assumed 1$ a typical example of the 
general implementation of the guidelines contained in NPS-48. 

The first extraordinary business practice I noted was the ability of the 
NPS to unilaterally impose a new franchise fee rate once one had been 
negotiated with a concessioner. This is unusual because the franchise fee is 
calculated as a percentage of gross receipts. This automatically provides the 
NPS with inflation protection and equitable participation In the future growth 
of revenue generated by the concessioner. This unilateral ability to change the 
franchise fee rate periodically during a contract term has a negative impact 
on the ability of a business to obtain long term financing and to project Its 
long term capital requirements. How can a business plan for the long term If it 
has no control over what might be a significant change In its franchise fee 
expense? 

Another flawed business practice is the use of selected business 
statistics published by Dunn and Bradstreet or Robert Morris Associates as 
standards to be used in the franchise fee determination process. Statisticians 
will certify that this information is not statistically sound due to the way the 
Information is accumulated and selected. Additionally, this, information is not 
audited or verified and is therefore unreliable. Can one imagine a lender using 
a company's DAB report to support its underwriting for a loan request Instead of 
the company's audited financial statements? It is virtually Impossible to find 
a SIC code grouping that actually matches a particular company. 
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To illustrate the departures of SAAP and errors which can be found in a 
FFA, I have listed below the problems which I Identified in iny review of FST’s 
FFA which changed the company’s franchise fee rate from 4.25X to 12* of gross 
receipts. 


1. Capitalization of "Spirit of Charleston". 

A material error was contained In the FFA with respect to the 
capitalization of this vessel. The analyst "assumed* a purchase price of $1 
million and "assumed" debt of SSOO.OOO in his calculations. In reality, the 
purchase price was in excess of SI. 4 million and the debt was $1.3 million. This 
is clearly a departure from GAAP and an error which would understate interest 
and depreciation expense of the capitalized vessel. 

Although the vessel was "assumed capitalized" in the FFA to increase income, 
when computing the profitability ratios of Return on Assets (ROA) and Return on 
Equity (ROE), the related capitalized value of the vessel and debt were ignored. 
Again, this is a material error and a departure from GAAP. 

2. Calculation of Profitability Heasures. 

In addition to the errors stated above concerning the calculations of ROA 
and ROE, the FFA contained other errors which would affect the proper 
calculation of these ratios as well as its other measure of profitability, the 
return on gross receipts (ROG). First, "average net 1ncome"(AHI) is a key 
component in these calculations. Incorrectly included in the ANI was non- 
concession and other income of $195,603. Including this income would invalidate 
the calculation of these three ratios which served as one of the basis for 
determining the reconsidered franchise fee amount. Again, another serious error 
contained in the FFA. 

The Analyst also adjusted officer salaries in his determination of ANI. 
He simply limited them to 10* of gross receipts. No investigation was made to 
determine what actual Jobs were performed by the officers. Also, no 
consideration was given to this being a family business with family members 
having the title of officers but in fact performing non-officer services for 
FST. Again, this adjustment would Incorrectly increase ANI and invalidate the 
profitability measures. 

Another serious error, the Analyst "assumed" a reduction of $347,700 in 
equity to "approximate Industry standard". This reduction had no basis in 
reality. The stated basis of "assume average equity of 50* of assets" is 
incredible. Equity is a function of the amount of capital principals have 
invested in a business. By assuming away FST’s equity the NPS violated its 
imperative, as set forth in the CPA, to relate the capital invested in a 
concession operation to the appropriate level of franchise fees. This is clearly 
a departure from GAAP and invalidates the calculation of ROE. 
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FST is a mature company, having been in operation for thirty five years. 
Its passenger vessels. Its major capital assets, are thirty four and twenty five 
years old, and fully depreciated except for recent capital improvements. Like 
many mature companies, fST also has a relatively low debt level. NPS-48 requires 
adjustments beneficial to the concessioner to be made In calculating 
profitability measures for a company so positioned, but this was not done in the 
case of FST. The NPS’s failure to make these required adjustments resulted in 
FST’s profitability measures being overstated. 

3. Proforma Financial Statements 

The proforma statements included In the FFA ignored historical trends of 
the business in determining its underlying assumptions. For example. In the FAA, 
gross receipts were "assumed* to Increase 3X per year during the remainder of the 
contract term^ In reality, for the period 1985 to 1990, gross receipts actually 
decreased an average of 1.76* per year. Ignoring recent actual business trends 
had the effect of overstating the profitability measures of ROG, ROA, and ROE. 

4. Use of Industry Standards 

Even if no departures from GAAP or errors existed In this FFA, the use of 
selected industry standards as published by Dunn and Bradstreet or Robert Morris 
Associates as a basis in the implementation process of NPS-4S is not sound 
business judgement. Because of these problems it Is Impossible for one to 
compare "apples with apples" even If the underlying information were reliable. 

As illustrated above, the FFA prepared for FST was flawed with departures 
from GAAP and sound business practices. If the stated goal contained In the 
Concessions Policy Act of establishing franchise fees "to allow concessionaires 
the privilege of making a net profit in relation to both gross receipts and 
capital invested* is to be achieved, the process of establishing and 
reconsidering franchise fees needs to be revisited and changed. If this does not 
occur, in my opinion, the future operations and enjoyment of our national parks 
and monuments are in jeopardy. 


Respectfully Submitted, 


David E. Jackson, CPA 
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CUmiCULW VITA 
DAVID E. MCKSON, CPA 

Thien, Jackson and Pace, CPA’S, PA Halllns Address 

171 Church Street, Suite 230 P.O. Box 1809 

Charleston, S.C. 29401 Charleston, S.C. 29402 

(803) 723-2110, (803) 723-2472 Fax 

Hucatlpni 

B.S. In Business Administration, The Citadel, 1974 
Certified Public Accountant, 1976 
Continuing Education-800 hours 

Emolovnient: 

Thlem, Jackson and Pace, CPA'S, PA— Hay 1, 19B4 to Present 
Charleston, S.C. —President and Shareholder 

Mcknight, Franpton, Buskirk and Co. —January, 1974 to April 30, 1984 
Charleston, S.C. — Partner (July, 1979 to April 30, 1984) 

— Manager (July, 1978 to July, 1979) 

—Staff Accountant. (Jan. , 1974 to July, 1978) 

As a CPA, I have been Involved In all facets of financial and tax matters to 
Include the oversight, review and preparation of audited, reviewed, and compiled 
financial statements; and the review and preparation of tax returns for 
Individuals, trusts, partnerships, estates, and corporations. I have also been 
qualified as an expert witness for testimony in litigation support engagements. 

United States Army— July, 1968 to February, 1971— Nuclear Weapons Electronics 
Specialist; Awarded a Top Secret Security Clearance, Highest Rank-E-S 
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I)«e«mb«r 17, IMS 


Ounr CmeuaLimar; 

S«««T«1 yuzt Cfo «* lalclatad uaa at tin asasaatlon idaatiflMtiea anattas 
(CMCID) aa an iscanal aathod at idastifylnt aaarj eoneaaaiaB elwe asiaead la 
I97f or haa tlaea kaaa addad ta aha aalla. 

Sha atraesnaa at tha COIteiO ta aiapU. Ic ta an a pn aad at aaraa dittca— aba 
fitae fear baiag aa alpha coda Chat idaaclfiaa tha park ta ahlah tha eaosaaaim 
ta loaacad aad tha <taal thraa hatap a aaaarleal aaffis ahlah aapatatiallp lda<r> 
tlfiaa amok and aaarp eaaeaaaiaa eparaciaa la tha park. 

The OaCIB Idaaclfiaa tha caaaaaalaa . aat tha eoaaMaleaar . Oiea a COCXS la 
aaaipaad ta a eoaaaaalea, It daaa aat akaapa aaaa If ^aaperatlaa la aaU at 
tmafarrad. dlaai tha CSCIB haa haaa aeaaptad aa tha idaatiflaatlaa faetar 
far aaaaral iafaraaciaa aptcaaa la tha latlaaal faxfc taraiaa* 

taeaatlp aaaatal aatsaaclaaa aara aada that tha COKXP nabar ha adaptad aa tha 
aaaaaaalaa aacharlaaciaa aaabar. Xha aaaaapc la aappartad bp m npiaBaX aad' 
tlald paraaoaal. laa a a ar . It aaa aaipaatad that aaaarat additla a al tmtan wata 
aaeaaaarp ta aacahllah tha apaalfleltp af a eaeaaaalaa aatherlaatlaa* 

Iffaeciaa tiwadlacalp, tha BatieBal farh laraica la ravtalep Ita eaaaaaaiu 
aacharlaaciaa aaahariat apataa. Itadar tha aaac ipacaa, tha Baabar la aaapaatd af 
alavaa ditita. Tha flrat taa diglca iadieaca tha tppa af aathatiaatloa, tha 
aasc aaaaa Idaatifp tha CncXB Poi^ar, aad tha laat tio ara tha fiaaaX paar la 
ahicb tha aathorlaatiaa la aigaad bp tha latlaaal tack Sanrlea. 

Taar aarraat eaaeaaaiaa aachariaaetaa haa baoa reaaabired. Xa tha lawar left 
partiea af thia lattar, aa haaa oacared la pea aad lak the aoe aaahar that koa 
haaa aaatgaad ta paar eea e a t alea aathaciaatiaa. naoaa ha am ta peaa thU 
laferaectaa alaag ta all af thaae ta poor argaaiaatlea chat daal alth the 
eoaeaealca eparatlaa. 



lea caacaaaiea aatharlaatiaa a aahei 
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Coacoet 

He. CC-5076-6-OOn? 


THIS COHIKACT Bade itnd esterad ince by and bacwaaa Cha United 
Statee of Aaerlca, acting in thia natter by the Secretary of the Interior, 
through the Bagional Director, Soutbeaet Region, Hational Park Service, 
hereinafter referred to aa the "Secretary,* and Port Suntar loura, Inc., 
a corporation organized and exlatlng under Che laua of the State of 
South Carolina, hereinafter referred Co aa Che "Conceaaioner": 


lilllillUl* 

THAT HHKRRAS, Port Sunter HationeX tononent hereinafter 
referred to aa the "area* la adiglnlaceced by the Secretary to eonaerve 
Che acenery and Che natural and hlaCorlc objecta and the ulldllfe therein, 
and to provide for the public enjoynanc of the «««■« in aneh aannar aa 
vUl leave auch area unimpaired for the enjoyaent of future generaclona: end 

WHEREAS, the acconpliahaanC of chaae purpoaea requirea Chat 
faellitlaa and aarvieea be provided for the public viaitlng the area and 
that all private intereat ahall be excluded except ao far aa nay be 
neceaaary for the accoapliahatenc of aaid purpoaea, including accoaeodation 
of the public; and 

WHEREAS, the United Stacea has not itself provided such neceaaary 
faclllciaa and aervlees and desires Che Concessioner to escabllah and 
operate the sane at reasonable races under Che supervlsioe and regulation 
of Che Secretary; and 

WHEREAS, the eacabliahment and auintenance of such facilities 
and services involves a substantial invasCzMnt of capital and the assunpcion 
of the risk of operating loss, it is cherafors proper, la consideration 
of the obligations asauaed hereunder and as aa InduceaMinc to capital, 
chat the Conceaaloaar bo given asaurancs.of seearlcy of such iaveatasmc 
and of a reasonable oppoxcunlty to eaka a profit; and 

WHEREAS, pursuant Co lav tbs Secretary is required to exarclae 
his authority hereunder in a oanner eonslscsnt with a reasonable opportunity 
by cha Coneassloaer to realise a profit on the operations conducted 
hereunder as a vbole cosBaanauraca vlcb the capital invested and the 
obligations aaauawd: 

HOW, IBEEErOEB, pursuant to the authority contained la the Acts 
of August 25, 1916, (39 Scat. 535; 16 U.S.C. I, 2-4), and October 9, 1965, 
(79 scat. 969; 16 U.S.C. 20), and other laws suppianracal thereto and 
mndatory thereof, the said parties agree as follows: 

SEC. 1. Tare of Contract, (a) This contract shall supersede 
and cancel Contract No. ^9UdC20117~ affactiva upon its axeentlon sad shall 
be for a tens of approxiaately fifteen (15) years chrongh Dacsabar 31, 2000. 
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(b) liw CenoMbioiwr sfaxU •sMbULth aod mlataia cue boaaa of 
operacioa, ou of vhlcb «Mt b« locacod la cha City of Chaclaicooi and 
■ball ptovido oaffleiaat vuaels, m dacoxainod aaeasaaiy by tha Saetatary, 
to aceoBBodate tba public froa aacb baaa. Such baaaa aball ba oparatioual 
Hichia ozia (1) yaar tzam cha axacucloa data of chia contract* 

(c) la cha avaat that tha Saccacary davalepa and pxaridaa a 
docking facility in cha City of C h a r laaton, tha Concaaaloaac ahall aova 
ita Charlaaton baaa to that facility and ahall pcoaida all aquipatac and 
fomiahlng nacaaaary to cooducc lea oparaelona tharafeoB. Zha Ceaeaaaionar 
ahall alao ralocata ita aalaa facility fron cha Fort Suaeat auaaim to the 
nav decking facility and ahall provlaa aueh fumtahinga and aquipaant as 
aay be neeaaaary to conduct ita opecaeiona thacafroa. Such aovea ahall be 
accoq^llahad within ona (1) year after notification by tha Secretary of 
the availability data of aaid facility. 

(d) It la azpraaaly agraad batwaan cha partlaa haraco that the 
invaacaenta and/or axpandicaraa required in tha foragoing are coatiatanc 
with Bubaecclen 3(a} hataof. 

(a> Sia Concaaaionar aay, la tha diaeracion of tiM Saeratary, 
ba rallavad in idnla or la part of any or all of tha obligatiooa of 
aaeabllahlag two (2) baaaa of operation and/or of raleeatlag ita 
CharloBCon baaa for aueb atacad parioda aa the Saeracary My deaa proper 
upon wrietea application by the Coneaaalonar ahouing elrcuaacaneea beyond 
ita control warranting aueh raliaf. 

SEC. 1. dCOOMMOPmOMS. PACTHTIES dUD gmCES. . (a) Iha 
Saeracary raqulraa and baraby aucborlaaa the Ceaeaaaionar during tha tara 
of chia eoncracc to provide arroiaindationa , faclUtlaat and aarvleae for 
tha public within Fere Snatar Haelonal Monuaaat, aa foUowa: 

(1) Boat eranaporeaeion aarvieaa batwaan: 

U Itaa City of Cbarlaatoot 8.C. and Fort Suaear and; 

2. The Faerlot'a Faint Bavol and Marlclae Mnaoua davelopaanc 
aroa and Fort Suator 

(2) Boat traaaportatlon aarvieaa to Fort Manltria 

whan the Seexaeary ahall dacaraiaa that aneb aarviea ia noeeaaary 
for public uaa aid anjoyaent of tha area 

(3) Salaa of aovaanira 

(4) Food and bavaraga aarvieaa, rafraahaanta and aundriaa 

Quae oparatiena ahall ba conducted conaiacant wLcb the proviatoaa of an 
a nnu al Coneaaaiona Operating Flan. Failure to eoaply nieb the Cooeaaalaaa 
Operating Flan ahall eonatltnea a aacarial breach of thla eratraet whieh 
nay eaoaa tha Saeracary to tataiaata thia eoacraec pnrauant to tha 
provialona of Saeeion 11 harain. Tha Coneaaaloaar nay provide aarvieaa 
ineldantal to cha oparatioaa auchorind bareundar at the raqnaat of tha 
Secretary. 
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<b) Th* Secretary reservea Che right to detemloe and 
control the nature, type and quality of the merchandlae and aervlcea 
described herein as authorized and required to be sold or furnished by 
Che Concessioner within Che area. Operations under this contract and the 
adnlnlstratlon thereof by Che Secretary shall be subject to the laws of 
Congress governing the area and the rules, regulations, and policies 
prowulgated thereunder, whether now in force or hereafter enacted or 
proasilgatcd, including but not United to the United States Public Health 
Service requlrenenca. Conceaaloncrs wusc also conply with current applicable 
erlterla pronulgated by Che United States DepartBenc of Labor's Occupational 
Safety and Health Act of 1970 (OSHA) and chose provisions outlined In the 
National Park Service's Safety and Oceupaclonal Health Policy associated 
with visitor safety and health. 

(c) During Che cam hereof and subject to satisfactory 
perfomance hereunder, the Concessioner is granted a right of first 
refusal to provide such additional concession aceoisnodatlons , facilities 
and services of Che sane character as required and authorized hereunder 
as the Secretary nay designate as necessary or desirable for aeconsodation 
and convenience of tha public in the area. If Che Concessioner doubts 
Che necessity, desirability, tlBsllneas, raasonablenass, or practleabillcy 
of such new or additional facillcles, accoBBodaClons or services and/or 
declines or fails within a reasonable tine to co^ly with the designation 
of Che Secretary, chan the Secretary in his discretion nay authorize 
others under aubscanelally the sane terns and conditions Co provide such 
designated accoanodaclons , faculties, or services. Except for any new 
facility provided by Che Secretary for the purposes deserlbad in subsection 
1(e) hereof, this right of first refusal does not apply to concession 
operations in connection with lands hereafter acquired which expand the 
existing boundary of the area. 

SEC. 2- plant, PEKSOHNEL, and rates, (a) Cl) The Concessioner 
shall nalncaln and operate the said acconaodaclona, facilities, and 
services to such extent and In such aanner as Che Secretary nay dean 
saclsfaecofy, and shall provide Che plane, personnel, equlpnent, goods, 
and conmodlcies necessary therefor provided that the Conesssionez shall 
not be raqulrad to aafcs invesCBents ineonslsccsc with a reasonable 
opportunity to realize a profit on its operations hereunder coanensurate 
wlcb the capital invested and the obligations aasuasd. 

(2) All races and prices charged to the public by 
tha Conceaslonar for aecoaaodacions, ssrvlcas, or goods furnished or sold 
hereunder shall be subject to regulation and approval by the Secretary. 

The Secretary shall exercise his decision nakl^ authority with reapoet 
to the Concaasienar'a rates and prieas in s asaner consistent with a 
reasbnabls opportunity for tha Craeasslonsr to realize a profit on its 
operations hareuader as a whole eoHansurats with the capital invostad 
and the obligations assoasd. Kaasonableness of rates and prices will be 
Judged priaarily by eeaparison with chose cucrsncly charged for eoaparabla 
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•seoanodarian*, •■ericas, or goods funistod or sold oucsida aS tbs arast 
adBlaiscerad by tha Saeiooal Park Sarvica oadar siiOlar coBdlCioDS, aieh 
am aXlooanea for Icngcb of saason, prorlaios for paafc loads, araraga 
parcantage of oeeupasey, accessibility, availability and ease of labor 
and saacarials, type of pacronaga, and oebar eondlciens euscoaSrlly eonsldarad 
in dacarolnlng charges, but dua ragard aay also ba given to such other 
factors as the Secretary aay dean significant. 

(3) The Coneasslonar shall require Its eiqiloyaes 
CO observe a strict impartiality as to rates and services is all 
dreuastanees. Ihe Concessioner aay, subjact to cte prior approval of 
Che Secretary, grant coapliaancary or reduced rates under such clrcuBstaacaa 
as are euscoaary in basinassas of tha character coaductad hereunder. Iha 
Concessioner will provide Federal coployeea conducting official busineaa 
reduced retea for asBenClal craneporeaclon and other cpaciflad 
eervlces in accordance wlcn procaduree aateblished by tha Secretary. 

(b)(l} The Cencaasionar say ba raquirad to ha^ its 
e^loyees «dio com la direct contact with the public, ao far aa practicable, 
wear a uniforn or badge by which they uy ba known and diatlnguiahad as 
tha eiployeea of Che ConcassionaT. Ihe Concessioner shell require its 
eaployees to exercise courtesy and contldcratlon in their relatione with 
the public. 


(2) The Conceeeioner shall ravlav the conduct of 
any of its snployaes wboss action or activiciaa arc eonsidared by tha 
Gsneessionar or tha Saerscary to ha ineonaiatant with tha propar 
adainistratlon of tha area and snJoyMnt and protaction of visitors and 
shall taks such actions as srs nscassary to fully correct the situation. 

(3) Ihe Concessioner shall eoaply with the 
rsqulreoenta of (a) Title VIZ of tha Civil Sights act of 1964, as wall aa 
Executive Order ho. 11246 of September 24, 1963, ea amended by Executive 
Order No. U37S of October 13, 1967, (b) Title V, Section 503 end 504 of tha 
Sohabilicacion act of September 26, 1973, F.L. 93-112 as emended in 1978, 

(e) 41 CF&, Part 60-2 utaieb prescrlbaa affirmative aeclon requirements tes 
Mstractors end aabcontraecors, (d) tha age Oiaerialnecion in Biqaaynant 
act of December 15, 1967 (F.L. 90-202), as saandsd by P.L. 95-256 of 

april 6, 1978, and (•) the arehlteetursl Sarrlers act of 1968 (F.I.. 90-480) 
which requires Govemmsnc Contractors and Subconcractora to taka affirmative 
action CO employ and to advenes in employment qualified handicapped 
Individuals end to make facilities aecasslhla to or usable by handicapped 
persons so that they will aot be denied the benefits of, be excluded from 
perticipetiMi is, or oeherwiee bs subjected to discriminstion under eay 
program or activity reeaivlag Fadaral financial asslstaaes or under say 
program or seeivity eonduetsd by an Exsentlve agency or by tbe United 
States Pastel Service. Tbe Coneseeioaer shall also coply with regulatioM 
heretofore or hereafter premnlgatad, raleting to nondieeriminetlon in 
eiploymanc end providing aeeosalble faeUitlos and sarvieea to tbe pabUc 
and shall do oothlag la advertising for employeos which will prsveat thoss 
covered by chase laws from quailfyiag for such ei^ilayMnt sad uso of tboir 
faeiliciss. a^uladoas hsrecofsro prcaulgecad are set forth in Exhibit *8* 
attached hereto emd aada a pact hereof. 
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SEC. ±. SQgEEtaiEliT U^S AMP ttOfsmmcmS. (■} Kia SmexmtKj 
hereby aaalgxie ?or use by tbs Coocesslaaer duciog ebe tera of this 
eoBcrscc, certain pereels of lead and eoTemaeat IsprovaBeBCa, if any. 

(as described in Exblbit 'A' hereto) aeeessscy to eonduct the oysratlons 
autborited hereimder. Xhe Seerceary raserscs Che right to ulthdrav such 
assignaaset or parts thereof at any cIbs during tha tern of this mucraec 
it, is his Judgasst, (1) such Hithdrawal is necessary for tha purpose of 
protecting Tisltors or area xssoureas, or, (2) tbs opsrationa utilising 
such assigned lands are cetaiaated pursuant to Section U hereof. Say 
pamaaenc uithdraHal of assigned lands or inprovcaants idiieh are essential 
for conducting the opacatiott authorised hereunder «ill be eonaidersd by 
the Secretary as a tenlaatloa pursuant to Seeciim U hereof. Ihe 
Secretary shall eo^aatats the Concessioner for any possessory iaterest 
in such uitbdrawi properties at booit value as described in Section 12 
hereof, or, in tha event Chat Concessioner laproveBanta in vnlcb the 
Conceasioner has a possasaory Incaresc are to be replaced by the Concessioner 
within the area, in aceordanea with fair value ee^ansatiOB for possessory 
ineerast described in subaaetton 12(b) hereof. 

(b) 'Covarsaant Xsvrovenants* as used herein, neans 
Che buildings, structures, utility syeceBS, fixtures, egnipoenc, and 
other ii^covasetncs upon the lands assigned hereunder, if eny, mnstmeted 
or acquired by the CovamBent end provided by the Cov et ne en t for the 
purpoee of this eoncxeet. The Conceasioner shall have a poaseasory 
ineerast in iiqixevsBtnts it sakss to Covsmaent laprovsBsnts. In tha 
event that such poasesaoxy Istareat ia acquired by tne CovemBent or e 
successor Concsssionsr at any tlaa, Chs Coneasaloasr util ba eo^^essetad 
for such possessory Intarase pursusne to Saetiou 12 hsraof. 

(e) The Seerotary shell have tha right at any tlae to 
enter upon the Isnda and iaproveaenta utiUxad by tha COncaasionar 
hereunder for any purpose be nay deea raaaenably nacaasary for eho 
adainlscraeian of the area and the Govareaene services tharaln. 

(d) The Concasalonar aay construct or install upon 
tha assigned lands . such bolldlaf*> strueturas, and ether laprovaaeaes as 
are necessary for tha operatic required hereunder, subject to the prior 
written approval by tha Seesatsry of the loeacien, pleas, sad speelfieations 
thereof. The Secretary say prescribe tihs fora and eontaats of the 
application for such approval. Tha dasirabiUty of ai^ project as wbU 

as tbs locstion, plsas sad tpaeifiestioas thareef will he nvlawtd in 
eecordanee with the provisions of the Setional Envlronaental Folity Act 
of 1S69 and tha gatloaal Histerie Prasaxvatloa Act of IMS. 

(e) If during tha texa hereof a eavaraBent I^rovaasat 
raqulraa repaint or laprovaaeats that serve to prolong the Ufa of the 
Sovamaent Inproveaeat to an extant raquiring capital invastant for 
aajer rapair, aueh capital invastaant shall ba hcraa by tha C o v e r nea ut 
subject to the availahUity of appropriated funds. If eppr^riatad finds 
are net available, sad tha Saccetsiy dateminas that such rapaits or 
iaprovaaaats are necessary to a aatlafaetecy patfetMaee of the Conecsalonar’s 
obligstiattB barsundar, the Ceneassiraar any be taquicad to repair tha 
Sevmtmmst Utpeovaaent auhjaet to tea liaicatloos m taveaaasac eat forth 

in sttbeaetimi 3(a) inraof. 
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S£C. S. mUfPtMMieg. SubJ*et ea mbaaetisa 4<a) lunef, tha 
Concaaalsaa; »ul phjralcallr Balaeala aad xapalr all faetUtlaa (botb 
Govacnwat tad Caaeaaaiaaai'a l^Toaaaaaea) iiawi la tha »paiatl<m 
haxwaadac, iaeliMlag ■alastaaaea at utigata lanaa aaa all aaeaasarr 
hooaakaaidat aceivlclaa aatoelaead atch the afacatioa to elMi aaciafaecloa 
of tha SaeratatjF, emalataat Kith tiMi atipilaclma enstaiaad is tha aaaaal 
CoBcaaalaas' Opacatiaf Flaa< In otdar that a ht^ standard at ph;sital 
appaaxasca, oparatiaaa, n;alt and ■aintananot ba aaiacaiaad, aipprt^rlaes 
inapacctons will ha carriad aac Jaiaclj bjr tm SacraCBt 7 aod tba Coacaaalooax. 

SEC. «. CmmSlOHBt'S HmtCWmBBrS. (a) 'Ceneatslesaf's 
laptovsnants," at aaad aaratn. aaans hatldlnsa, ttxvetwast fixturat, 
aqnipatst, and achar l^maasamta, afftaad es ar xastiag npoa tha la^ 
asaignad hacamdar la aueh aaanar aa ta ba a part «C tba xaalC 7 > ravTidad 
b 7 tha CaoMiaaieBtr tat tha p^aaaa s< this eontraa, (axelndlag 
l^xowaaaatt aada ta Gevanaamt laprovaaaats' bjr tba CaacaasiOBar). as 
follew (1) tueh iivraaMunta apaa tba lands taaisaad at On dua haraof 
aa aaaerlbad la Exhibit 'C harata; and (2) all aueh li^BTaBanta 
haraadcax eoastmetad apas ac aifiicad ta tha lands aaaiffMd te tin 
Caeeasalaaar with tha wrlttan eanaant at tha Saetataty. Oeneaaalonar’a 
Ii^ievaBaBta da not iaeloda any Istaxaat In tha land t^os which tha 
daaedbad stroetucas axa loeatad. 

(b) Taa Caneasaionar shall ha«a a paaaaaaary tntacast 
in all CaBcaaaiaaaz'a lantawraanta raeegnlaad by this eoatraet. Paaaaaaary, 
inharavt shall ea»lat of aU Ineidaata of ananhiy, aaesyt latal tltla 
whleh shall ba wastad ln tha Onltad Stataa. Bowarar, auai imsasasoty 
intaraat shall not ba conattoad to laaluda or idplf any aatbonty, 
yrlvllaga. or didx ho aya»ca or aagaya in toy haatnaaa or otiwr actlrltyi 
and tha uaa or aajeyaaat at uy atxwetora, flxtm, or ia p r a sa a iat la 
whleh tba Caaeasaloaar has a poaaasaory lataxast shall ha wholly aabiaet 
to tha appUeahla yrowlaietts of this eoatraet and ta tha laws and 
rtsnlationa ralatl^ » tha araa. fha aaid pottataory iataxaat shall not 
ba sxxinsaithad by tha asplratloa or etbar tanlaatiaa of ehla eoatraet, 
and aay not ba tafalaatad or takn for yabUe was w&thoae Joat e« 9 taaaeioa 
aa dataxBiiiad la aeesxdaaea with Baetioa 11. Hharavar wssd la this 
eoatraet, 'inaaaaaory latarMt" shall aaaa tha laetxaat ttaedhad In this 
parafeaph. Part eraanea af tha ohllfatlsaa aamaad by tha Saeratary nadar 
SaetloB 12 haraaf shall eoatcltuta Jest aoapaasatloa wlOi ratpaet te tha 
tahlBs of a poaaaaaory intaraat la tba d rmaatancaa tbartla daaerlbad, 

(e> day atlwap^ raanltlag frM tha aMhorlaad xaaasal, 
aawaranea, or daaoUtlaB ^ a Coneasalonar's laptDvaBant or aay part 
thaxaef ahall ba tha ^:^arty of tha Coeaaaalaaar. 

(d> la tha awaat that a Ooasaaalsnar's Xaqptowaaaas ia 
raaovad, abandosad, daaoliahad, or aubataadally daatxoyad and ao othar 
laptowaaant ia eaaatmetad oa tha alta, tha CBaeaaaloaar shall pnavtly, 
vfom tba ra^aaat of tba Saeratary, taatexa tba alta aa aaarly aa praetleabla 
to- a nttaral eondltlm. 
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SSC. Tj, nriLITIBS. (*) Ih« Sacimu; alual (uniith utllltlca 
to th< Coneoaslmcc for M* In eonnscclos with cb« oparntlans outhorizod 
hcrouadoi, whan avallahla, at rawonablo ratao to ka flmd hy tha Saeracar; 

In hi< dlactaclon. and lAlch aball at laaac aqual tha actual coat of providing 
tha otilit; or aarvlca ualcts a laducad cata la provided for is an eacabllasad 
policf af the ScccaCarj is affact at tha else of hlXUsg. 

(h) Should may such aarviea set ba availahla or 
auff Iciest, tha Csseaaslaasr may, with tha wrlttas approval of tha 
Sacratary and under such ragulranauca as shall ba praacclbad b]r hln, 
saeuca tha saaa at Its own aapasaa from aoureaa ouulda the area or mmy 
Install tha Sana within tha area aubjaet to tha foiloslng coaditlona: 

(1) toy water rlghtt daaaud nacataary by the 
Concessioner for nsa of water ca Federal Xandt shall ba acgulrad at Its 
aapanaa in accordanea with any applicabla atata proeadnras and atata law. 

Such watar rignts, upon axplraclon or tanlcasloo of this contract for 
anF raason, shall be aaaigaed to and bacona tba property of tha United 
States without co&u»ausation. 

(2) Any service provided by the fiouceaslouer 
under this section eball. If requeitad by the Secretary, be fuxslshed to 
the Boveraaent to inch an extent as will not unreasonably restrict 
anticlpatad use by eba Concastioiuir. Xna rata par unit ehargad tha 
BovensBast lor inch aarviea shall be approzlaucely the average cost pet 
unit of providing such service. 

Oi All appliances and Bsehlnery to ba need In 
connection with the prlvtlegaa grantad in this section, an well aa the 
plana for location and Inatallatlon of such applitticoe aad nachinery, 
shall first ba approved by tha Secretary, 

SIC. 8. ACCOimmtC gBCanCS A«B REItagS. Cs) Iba Conceaaloner 
shall nalntaln an aecoontlng systan wharafay t»» accounts can ba raadlly 
Idanclfiad with tha Syataa of Account Claaalflcatian pcaseclbed by tha 
Sacratary. The Coneaaalonsr shall anbadt annually ae eons ea poaslbla 
but not later than sixty (60) days after tha list day of OaeasAar 
a financial atatasant for tba preeanlng year or portion af a year aa 
praserihad by the Se«etiiry, aad auch other reporte md dete ea Bsy be 
required by the Secretary. If eahaiel gxoee reeeipae ere la aaeess of 
$1 allUon, the flaaaetal stateaeaea shall ba audited by aa iadapeedeat 
eartlf tad public aaao ont a at or by an Indspandaas Itaeeaed yablie accountant 
certified or lieanaad by a r^ulatory aatbority ot m atate or other 
political cobdlviaien of the United Stacaa i» or before pacaaber 31, iS70, 
in accordance with the auditlag eceaderda aad procadurae prooulgated by the 
Aaarlean Inetltute of Certified Public Aeeonstsaca. If susal groee receipts 
are betwtea 8250,000 end 51 allUon. tha finenclal itataaaees ahell he raviawod 
by an indepaadeac eartifled pnblie accountant or by a Ucaased public accountant 
certified or licensed by a regulatory authority of a atata of other political 
su^wlelon of the Osltad SCetee oo or before DeeatAar 31, 1S70, ia aeeordaaco 
with the aaditisg standards aad procedorea proaulgated by tha Aaarieaa Xnautote 
of Certified Publlt Attouatsata, 
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fltuuieial acacaMnca acBO^astad iif raaaska attch aa fcoa cllant 

raeoriia wlchouc audlc'.ara anacceaptaMa. The ladepacdaat-licanaad or 
eertlflad public aecoontanc aball Includa a acatananc co cba affaec char 
the aaouuta Iseliuiad la the fioaaelal report are cosaiataat ulCb'thoaa 
lacluded la tba Pederal aad atate tax rttuena. If they aca oot, Chau a 
ataceaant ahoulng dlffarcncea ahall ba Included. The Seccatary ihaXI have 
tba right co aerify and copy for hla om uae all auch reporCa froa the hooka , 
correapondeacc , aenorasda, and othar raeorda of the Conceaetonar and aubconoea- 
aioneca, if any, asd of the racotda parcalning tharaee of a pcoprlatary or 
affiliated co^iasy, if any, durisg tba period of the contract, aad for auch 
tine thereafter aa nay be necaaaary to accocgillib auch varlfleaclon. 

<b> Xha Secretary aad CoaptroUer Seneral of the 
Doictd Stacea or any of chair duly authorlzad repreaentatlvaa ahall, oncil 
the axplracion of fiva (5) ealandar yaara after the eloae of bualaaaa year 
of tba Conceaalooer aad aay aubconcaaaiencr, have acceaa to and tha right 
CO exaalna any of the pertlaant hooka, doeunenta, papera, aad teeorda 
relatad to thia contract, iacludlng radaral and atate laeone tax retoras. 

SEC. 9, ygmCHISE fEE. (a) Tor the tana of thia contract, 
the Conceaaioner ahall pay to the Secretary for the prlvllcgee granted 
herein aa followa: 


(1) In annual faa for tha uae of any eovamaiant 
Isprovasants ntilizad by tha Coecealonar berauadar. If any. Such faa and 
aaalgned Oovemaant buUdlnga to ba aa tat forth in Exhibit "1* harcto 
but In no avant aball tha faa ozcatd tha fair annual valua of auch 
Sovamaanc l^irovananM aa dataralnad by tha Sacratary. 

(2) In addlclcoi to tho foi^soliiCa % furtJusr oiui 
equal to Eom 8SD ONE-QIUSm nSSSm (4 1/4Z) of Cba Coneatalonar'a grosa 
cecalpca. aa bcraln doflnad, for cba praeadlng year. 

(b> The franebiaa faa ahall ba due on a aonchly baala 
In auch a nannar chat paynanc ahall be raeaivad by the Saccscary within 
23 daya after tha laac day of aach ■oach chat tha Coneetslonax operataa. 

Snch inonchly payaant aball inclode the annaal uaa faa for aaaignad Covomaenc 
IiqirovaaaeCB, aa aac forth in Exhibit *4* hareto, divided by tba axpacted 
nuabar of operating aostba, aa wall aa tba apaelfiad pareantaga' of groaa 
raeaipta far the praeadlng aonth. Iha payaant of any additional aaonaca 
due at Che end of tha operating yaar as a rasnlt of adjustnenta ahall ba 
paid at cba claa of anbalsaian of the annual financial report. Ovorpayaanta 
ahall be offaec agalnat the foUoutng year's frsnehlfe fees due. AU 
franchise fee payaenta eonslncliu of $10,000 or aora, ahall ba dapoaiced 
alecerottieally by the Conceaeloner using the Treasury Financial (kmaunleations 
Syacaa. 


(e) As Incemic charge will be aeaeised on overdue 
aaouaca for eech 30-day period, or portion thereof, chat payaant ic 
'delayed. The percent ef interent charged will be baaed on the current 
value of funds co the Ooited Stacee Treasury idtleh is puhliebed quarterly 
in Che Traeaury Fiaeal Saquiraaaatt Hanual. 
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(dXiy Th« ttttB ‘groa* raealpt*," u uMi hualii, 
shall hs eoascsitsd to mss ths total swnmt nealirsd ot csaliisd by, or 
acerulDg to, cht Coacutslaiwt ftoa all salsa, taeludiag choss tnrougb 
vnuUng nacMaas sad ochsr eolst-o]>sracsd dsvicsa, foe cash or cradle of 
sarvicaa, aeeoaaodacloBa, aacarials, sad etbar Berehaadlaa sada parauant 
to tha rights granead la this contract, including grots racaipts ot 
tubeoneasslooars as harainafeor dafinao and coanilssloas eamad oo contracts 
or agrasaascs with otter persoos or eoo^niat operating in tha area, and 
excluding gross racaipts froa the sale of genuine ^ted Stattt Indian 
and native handicraft, intraeeapany aarnings on aeccnint of charges to 
other departaesea of the oparstioa (such as laundry), charges for 
aaployaaa' asala, lodglnga, and craasportatien, cash dlacounta on purchases, 
cash diseounta on salsa, rattimsd salea and allouaneaa, intaraat on aoney 
loanad ox la bank accounts, incoma fron Invattaanta, incoiaa fren aubaidlary 
coi^aniaa outside of the sraa, iacoae Iron charter services ubleh is so tny 
involve ft, Si»csr Sstiooal ttonuanat, eels of property other than that 
purchased in tha regular course of buainass for tha purpose of resale, 
and sales and excise taxes that era added as asparata charges to approved 
salea prices, gasoline taxes, fishing license fees, and postage staapi, 
provided that the mount excluded afaall not exceed the aaount actually 
due or paid Goveranaatal aganeias. 

< 2 > Ibc term 'gross remipts of snbeoaeesaienecs* 
as used in subssetioa (d)(l} of this seetiou shell be eonatrusd to nean 
tha total aaount raealvad or realised by, or accruing to, aubeoneauionexa 
froic all sources, including that through vending naebints or other soia> 
oparatad devteea, aa a rsault of tha axerclae of tha rlghta conferred by 
aubceneessioa eanczaeu tereunoor without allDnaaeas, exclusions, or 
dedaetloaa of any kind or nature tdtetsoaver. aiel the anbeoaeaaaioner 
shall report tha full asnunt of all auen racaipts to the COncasslonar 
vithin 43 days after the 31at dey of oeessbtr of each year or portion of 
a year. The subeoneessiouars shall naintain an actxiraea and coaplece 
record of ail item listad is aabaeetion (dXl) of this aecclen as exclusions 
froB the Concaatloaer'a gross racaipts and shall raport tha seas to tbs 
Conceasionef witlt the gross receipti. lha Concessioner shall be antitled 
to sacclude tteiaa liaete la tubsaction <d)(l) in coagintiug the ftaachisa 
fee payable to the Secretary as providad for -in- asbsaetiou <a}.haraof. 

(e) Within sixty <60> days after tha and of taeh 
5-yaar period of thia soetraet or u otbarvisa specified, at tha instauca 
I. of either party hereto, tha aBonst and tearaetax ef tha franeUea fees 
provided for in ehla aaetion nay be raeonaidarad. Such request shall be 
Bade la writing within 60 days after the end of tha applicable contract 
year but caanot be Bade before tha and of such year, la tha event that 
the Secretary and tha Coneassiouer esimot agree upon sin adjoeceaec of tha 
franchlsa fees within 120 days froa the date of the request for ranegotiatiou 
aa Bade by either party, the poaitiao of tha Coneasaioner Bust be reduced 
to writing withta 30 days tterafroa sad eubaittad to the Saesatary for a 
datsraiaatloa of appropriats fee*, eoaalstaat with the fair value of aay 
assigned SovaxnBent laprevesanta and the probabla value to the Ganeitasloner 
of the privileges granted by this eontraet- based upon a reasonable 
opportunity for a profit in relation to both gross racaipts and capital 
Invsstsd. If desired by the Coaeeaciener, es. edviaory arbltretloa paecl 
will be established (me aeaber to be selected by the Sacretery, one by 
the CoacMeioner, and the third by agrtasent of the original two) for the 
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purpose of rccoaaeiuilng co chc Secretlr?. approprtar e franchise fees. The 
Secretary and the Concessioner shall share equally the expenses of such 
advisory arbitration. The vrlttan deterndnaclon of the Secretary as co 
franchise fees shall be final and conclusive upon the parties hereto. 

Any new fees astablishad will be retroactive to the coaaanceaent of the 
applicable period for which notice of reconsideration is given and be 
affective for the renalnlng tens of the contract unless subsequent 
negotiations establish yet a different franchise rata. If new rates are 
greater than existing rates, the Concessioner will pay all back fees due 
with Che next regular payacnt. If new races are lass chan the existing 
race, the Concessioner nay withhold the difference between Che two rates 
fron future paysunCs until ha has recouped the overpaynent. Iny new 
franchise fees will he evidenced by an a m a n d a enc Co the eoacracc unless 
based upon the written decerainaclon of tbs Secretary, In which event a 
copy of Che deteminaclon will be attached hereto and becone a part hereof 
at fully at If originally Incorporated herein. 

SEC. 10. BOND AMD LIEN. The Secracary suty. In his discretion, 
require Che Concessioner to furnish a surety bond acceptable to the 
Secretary conditioned upon Chc faithful perfonaance of this contract. In 
such fonn and in such awount as the Secretary suy deea adequate, not in 
exeeta of TUENTf-FIVE THOUSAND DOLUKS (S2S,000). As additional 
security for the faithful pscfomance by the Concessioner of all of Its 
obligations under this contract, and Che paynent to Che Soversacnc of 
all datuges or claias chat nay result from the Concaesioncr’s failure co 
observe such obligations, the Govecnaant shall have at all tines the 
first lien on all aasets of Che Concessioner wlcbln Che aces. 

SEC. 11. TSHMINATION. (a) The Secretary eay tatninate this 
contract in whole or part for default at any tistt and nay taminace this 
contract in tdiolc or part whan necessary for the protection of visitors 
or area resources. The operations authorised hereunder eay be suspended 
In whole or in part at Che discretion of the Secracary when necessary co 
protect Che health aiul aafacy of visitors and esployees or to protect 
area resources. Texainaclon or suspension shall be by wciccen notice Co 
Che Concessioner and, in the event of proposed tetnlnatlon for default, 

Che Secretary shall give tits' Concessioner a reasonable period of tlaw to 
correct stated daficlaacles. Tanlnacion for default shall be utilised 
in clreuascanees where the Conceasloner has breached any requlreaents 
of this contract, including failure to nalncaln tod operate the required 
accoosiodaclona, faclliciae and services to Che satisfaction of Che 
Secracary in accordance with Che Sacracary's requlraBsnts haraundar. 

(b) In the e'vaat of tarainatlaa of this contract when 
necessary for the protection of 'visitors or area resources ot for default, 
Che eoapensatloo to the Conesssloner for such tatalnetlon shall be as 
descElbed in Section 12, 'Coepensatlon. * 

(c) In the event It is deaasd necessary to suspend 
operations hereunder In whole or In part co protect the visitors or 
resources of the area, the Secretary shall not be liable for any coiapsn- 
satlon co the Concessioner for losses occasioned thereby, including bat 
net Halted co^ lost Incoae, profit, wages, or other aonlas which eay be 
clalaed. 



316 


u 


Cd) To avoid Intampcloii of larvlca to Che public 
upon chc expliaeion or cacaioatloa of tbit csatraet for taj rauoa, chs 
Coacossionar, upoa cbc roquaar of cha Secretary, viU. (1) eoatlaae to 
conduce the operations autlwclsad htreuader for a reasonable Mae Co 
allov Che Secretary to salece a oaceeaaor^ or (2) eoasent to the use by a 
teoporary operator, desigaated by the Secretary, of the Coaeessioaer'a 
laprovemeats aad personal property, if aay, not lacludlng enrrsae or 
Ineaogible assets, used la the operations authorised hereunder upon fair 
terms and eosditioas, provided that Che Concssaloadr shall be entitled to 
an annual fee for the uae of tueh inproveaents and peraoaal property, 
prorated for the period of use. in the amount of the annual depreciation 
OB auch improvement and peraonal property plus e return on the book value 
of auch iaprovemancf and personal proparty aqual to tha prime landing rate, 
effective on the date tha temparary operator assumes managerial and operational 
reaponsibllltles, as published by the fedtral Seserva System Soerd of Covemors 
or as agreed upon by the pertiaa involved. In thin instance Che method of 
depreciation used shall be either atraight line dapreeiaclon or depreciation 
shotm on Fadorsl tmx Securas. 

SEC. 12. C^EMSATIOM. (a) Just Compenaatlon ; The conpenaatlon 
described herein shall constitute full and Just co^^ansatlon to Che 
Concessioner from Che Secretary for all losaat and clalma occaslonad by 
tha circumacances dascribad oslou. 

CwitTset expiration or tersilnetion uhere operations 
am to be continued ! If for any reason, including contract esplrstion 
or taralcacion as daaeribad herein, and aubjaet to tha limitation on 
eompensaclon for poaaeasory interest eoncslnad in subsaetlon (d) hereof, 
the Concaasloner shall cease to be required ^ the Secretary to conduct 
cne operations auchorlsad hsrsuadsr or tubscsntlsl part tharaof, and, at 
the tlma of such event, the Sscrecaty Intsadi for aubstaacially Che same 
or similar operations to he contlnuad by a snccesaoc, mhacber a private 
person, corporation ‘ae an aganey at tha Covanment, U) the Cksneesaioner 
Hill sell aad craaafac to the aucesaaor dasigaatad by the Secretary its 
posacssory Incmrast la Coaeaasiostr and GovaramaBC Impravamaacs, if aay, 
an dtfinad under chie eoncraet, sad <it} the Secretary Bill require such 
sueceaaor, ns a condition to the granting of a eostxnec to opernca, to 
purchase from Che Coaceasicnoer such poaaesaory Incarasc, if aay, and 
such other propetty, and to pay Che Conmsaionsr the fair value thereof. 

Tha fair value of any posHsaory inctrast in Government Improvamencs 
shall be book value es described in subsection 12(c> bereof. In the 
event that suen possessory Incsrsst in Coverasent ^mvemencs is 
acqulrsd by a suecassor, tbs suecesssor mill not ba ptxalttsd to revalue 
such possessory Intarest. The fair velua of possessory iaesrest la 
Conmaaiontr's Is^rovamats shall be deemed to be tbs sound vsaue of the 
laprbveaenc to uhleb it relacss at tha time of traasfar of such potseasory 
latarast, ulchout regard to tbs term or other benaflta of tha eeatract. 

The aoaad value at any atraeture, fixture, or improvement shall ba 
daeemlned upon the basts of racooatruetloa cost less dsprseiatloa 
avidenead by its eondleion and prospactiva asrvleaablllty In compatison 
Kith a aair unit at liks klad, but not to exeasd fair saxkat value. Tbc 
f^r vs^ue of mexebendtse and aupplias shall be repleeeeaae ease including 
trensportetloa. The fetr value equipment shell be repleecswot cost 
less depreeletlos and nbaolaseanes. If the Cmicaatioaet end the attecsesar', 
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•xccpcisf CovunHac tfnelu, uaaac agin opoa cba laic nXaa of may 
icaa or leans, alcttar parcy nay asm a raquasc £ac acblcrstlon aixm tba 
ockac paccy. and Ehs fair ralaa of Eba lEoai or leans la laaatlon shall ha 
daeaxaiud hy tha aaloclty coca at a hoard of ehraa asblecaEoca, aalaecad 
as foUoasi Baeli party ahall naan aaa naabar of saeb board. aad eba too 
naabars so aaaad ahall talaee eba third naadsar. If alchat party falls to 
appolBC aa arbleraeor nithin 15 days afear eha ochar aball ban a^iscad 
as arblCTSCor aad sarrad nrlttaa aoclea lacladlng eha aaaa and addxass of 
tbs arbitrator appoistad upas eba otbar party, thaa eba laarleaa irbltraelos 
Assoelaeios shall ba raooastad ^ tha Saeraeary to a^yetve as arbleraeor 
to raprasase eba party falling to aaka tha appafataase. fba eoaes pad 
axpanaaa of eha arblcmtor appolntad by tha aasrlcaa arbltrsclon assoelatlon 
to rapraaaat eaa party t sl t ing to aaka tha appelaeatae shall ba paid for 
by tbac party. Tbp too arbitrators so aaaad aball salaet eba third aanbar. 

If eha third saubar la aot aalaeead metals 13 Osya afear tha appolstaaoe 
of eba latear of eba otbar too arbitraten. tha daotlBaB drbltratim 
AaaoGiacloa aboil ba rapuaaead by eaa Saeiatary to appolat eha third arbleraeor. 
Is roguoaclag ttaae tha iaozleas irblctatloa laaoelatloB appolat oa atbltraeor 
la tea sleuaclona d l a eat ao a abeao, tha Saeraeary cnaU raquosc that Aa 
paroos or parseaa appelatad ba lapartlal aad spaelally gaallfisd la 
eoaaareltl aad rtal aatata appraisal, lha fair ralaa dseoralaad by eba 
board of Arbltiseers aball ba bladtas oa tho porelas* Xha eoapanaatloa 
aad axpaasoi of tho tblzd aaabar aball bo paid by tba Coomaslaaar asd 
oaa-balf of tha aaoant le paid aboU. ba addad to tba ptaeohaas ptlen. 

Sofara raaoblag lea daeioloo, tba beard aball glra aacdi of tba portiaa a 
fair aad full opportaalqr to ba board oa eba aaetors la dlspato. If ttM 
auecatsor la a Goaaxaaoat agoaey aad ebaro la a dlapat a as to tba falx 
valua of oay poaoosaory laearoat or other Itaaa, aa advisory arbltrstlaa 
paaal mil ba aseabllsbad at tba xognate of dto QaeaoalOBar (aaa aonbot to 
bo aalaetad by tba Saexatasy, aaa by the Ceaeaaalooar. and tba third by 
agraoaant of eba artgUial no) fax tba purpeaa of ta rn — a nd! ng to eba 
Saeraeary aa a^rsprima fair mus. Tha Saeraeary aad tba Coacaaolsaar 
BBall ahara aqeolly tba arpanaaa of sodi arbltxatlom Zba nrlttaa daeltlaa 
of tba Saeraeary aa to aneb fair valaa mil ba fiaol oad b in d in g span 
all partlaa. 

(e) Oomnet anplragloa or tatmnncloa abarn anarntlana 
era to ba dlaemtiaomt If ior ag raanoo, In al n d la g eaotrnet anplntlea 
or eomutloa an daneribod baraln, tba Otaeanieaar aball eaaaa to bo 
roqultad by tba Saerataxy to emdoet tbs oparatlaas aactaoxlaad harauadar, 
or Bttbotaaelal part tibttaaf. aad tha Smcscary at eba man eboaaaa to 
diaconelaua sueh eparatl on e. or auMcaatlal port tbaxaef mtbla eba araa, 
aad/et to akasUtaa, raaava. or daaoliah any of tba Coaonaaleoar'a 
laproyaasaes. if a^. thaa eha Saeratary mU eaha aueh oettea m aqr ha 
naeattaxy to asaara tha Coaeasslooar af oonp anaatloa far U) lea posaasaaty 
iaearaae is Oaaeaaalaaar laprananaBta. aad C o n ar aaant lapronaasata. If 
aay. la tiMi aaouat of .thair baA vnloa {aaxaeanatad eaoc aa tbom la 
Fadaral XaeoM tax latafas)s <11> tha east to eaa to Bcaa a io aa r af rattariag 
aay atalgnad land to a aaearal aaodltioa, laal adl ag raannal aad daMlltloa, 
(laaa aalmga) if togalzsd ^ tba Saecataryi sad (ill) tha sate af 
csaaoportlag to a roaaoaabla aa^e fat sola aadi aovahla pxoparty of eba 
coocaaslraar as aay ha aada uoslaas by aueh dscaxtdaatlaa. lay aueh 
prqpaxty that boa aat baaa mvrod by tba Coaeatalmar mtblB a laoambla 
tins foUamag aueh daeacalaatiaa aball haeona eha peopsrty af tha Oalead 
Staeas mthouc eoapoaaatlau eharsfer. 
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W ConcMec far Srfanlt fat Oiui»titf«etary 

PTforMno Wh«rt Oo«r«tlan» «»« to lx ContluMd. llenilth«t«ndlng any 
proviaioa at chl« ceasract co ea* eoawarjr, la elw *a«as of £acBlascl.oa 
at thli coa£z«et for 4«faa3£ for faliara to uintala aad oporatt tin 
raitutrad aecoaaodaciimi, faelUtlaa aad aarrieaa to tba aatiafaetioa of 
tba Saero£ai7 ia acsordaaaa wtea tfaa Saazatary'a raquiraaaata barauadar, 
eoapaaaation far tha Caacaaaloaar'a poaaaaaarp iacaraat la Coaeaaaleaar'a 
IiqarovaaaatB, if aar, ahali. ba at boak aalaa aa daaerlbad la aubaaetloa 
12Ce} haraia* 

(a) Othar Coapaa^t^a . Ia tba aaaat of tanHaatlsa 
of tbla coatraet, or portiooa taaraof, for tba potpoaa of protaotlag 
▼laltert or azaa raaoareaa, tba Caoeaaaleaar may iw eoapaaaatad <la aibiitiOB 
to tba aiiplicabla eea pana atloa daaeriOBd ia aobaactloBa (b) or (c) abeva) 
for aueb etbar eomtm aa tba Saeratary, la bla diaeratiea, eeaaidara 
aaeaaaan to coapaaaata tba Caoeatilaaar for aetaai loaaaa oeeaalo^ by 
aueb eenaaatimi. liteladlag, but aot Uadtad to, aad aa tba aaeoT lypaar, 
coat of xaloeatlog froa am bulUliw to aaothac boUdlag, raaaoaabla 
aavaraaea pay to a^oyaaa that aay ba affaetad, paaalelae for aariy loaa 
rapayMBta, aad raaaooabla ovarhaad axpaaaaa raquirad by aueb taralaation, 
but, aot for loot profit or othar aatielpatad gala froa tba oparatioaa 
autboriaad barauadar or ntieipatad aala or aaaigaaaoc of too Concaaairaar't 
aaaata, laeludiBf tbla erntract or aay of ita baaafita. 

SEC. U. aSSiaMPg OE SILE or imnoana. (aXl) Xba Coaeaaaloaar 
aad/er aay paraoa or aatlty which oana a eoattoilSi lotaraat (aa faaraia 
daflaad) la a Coneaaaloaar'a ounarahlp, (eoUaetlyaly aa tba 

•Cooeaaoloaar” fiw tba pirpoaaa of tbla aaetloa) aball aot aaalga or 
otbamlsa aall or traaafar raapmiaibilitiaa ai^ tbla eoatraet or tha 
eoaeaaaioB eparaeioaa autboriaad baxamidar, aor aaU or otboralao aaalga 
or traaafor (iaeladiag, oitboat Uultatloa. uorgora, eaaooUdatlooa. 
roorgaaisatlooa or otbor haalaasa eoabiaaUoiia) a caacrelUag latoxost la 
aiteb opazatiaaa, tbla eoatraet, or a eaairoUbm lotaraat ijt tba CSimeaiaiimar'a 
euaatataip, aa daflaad baraia, without tha pxiot wrlttaa approval of tba 
Saeratary. yoilora to eeaply with tbla grervlalea or tba precadaraa 
daaeribad baraia abail eaoMitata m aatartal braaeb of tbla eoatraet for 
•bleb tbla eoatratt aty ba tarataatod teodiataly by tha Saeratary without 
regard to tbo procodnraa for tatwd a a t i oa for default daaerlbad ia Saetion 
U boraof . aad tba Saeratary aboU aot bo ebUgad to raeogaisa aay right 
of aay parsra or oaeu^ to as iatarast ia tbla eoatraet or to owa or 
oporato tbo oporatieaa autboriaad taaramdar oequirod la vlolaeim taoroof. 

(2) Iha Coaeaaaloaar ahaU advtaa tba iMraeata) 
or oatlty propeaiag to ostar iato a traaaaetioa dMeribad ia sabaaetisa 
(a)(l} abeva that tba Saeratary abaU ba aotlflad aad that tha proposad 
traaaaeeioB ia oabjoet to ntviaw aad approval by the Soerataxy. Iba 
Ouieaaaioaar aball raqoaat ia wrielag tba Saeratary'a approval of tba 
pzqpaaad traaaaetioa mad aball proagcly pcovida tba Saerotiizy all ralovoat 
doeoBaatt raUtad to tba traaaaetloo. aad tba aaaaa aad quallfieatiaaa of 
tba paraao(s) or aatlty lavelvad ia tba ptopoaad traaaaetioa. 
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(b)(1) TIm Sbccaury in uwrclilat tha dlacraclosary 
auchoEiCjr aat forch barain ahall, iBoiig scbac aattaza, taka'inco 
coaaldaratiaa cba nanagananc gualifiaacisna of indlaitfuala ax antttlaa 
wolcb would tharaby obtain an Intataat la cha faelUtlaa or aarrleaa 
antborlaad bacaandar, cba axiwclaaea at aneb indirldiiBla or anclclaa with 
aimiar opacaclona. and tha ability of aueb individuals or antlciaa to 
oparata tba eoaeasalon opacaclona aucboclsad harauadar In cba public 
Intaraat under cba ragolatlon of tta Saecacacy. 

(2) yor purpoaaa of cUs aaetloa, tha cam 
"controlling lacacast' In a Coneaaslonac'a omarabip shall aaan. In tha 
Inacanea of a corporata Coneaaaalonac, an Intaraat banafielal or othacwlsa, 
of aofflciaac ostacandlag vodag aaeariclaa or capital of Cha Coaeaaaionar 
so as to paraic axareisa of substantial naaagarlal inflcanca ovar cha 
oparaclena of cha Coneassionar and, in tha Inscanea of a pactnacshlp, 
Udtad parcnarablp. Joint vantura or Individnal aatzaprsaaazahip, any 
banafielal ownarshlp of cba ca pi tal assats of cha (hneasslonac snfflelanc 
CO penalt subscanelal aanagarlal Inflnaaca ovar tba epatatlona of tha 
Coseassionac. Tha Saeratary nill datamina at cba raquast of ineerescad 
parclBs whathar or not an intaraat in a Coneassloiiar eoasclcutas a 
controlling Intaraat uiebin tha naaning haraof. 

(e) Tha Coneassionar nay not ancar Into any agraatMnt 
with any sstlcy or parson aneape aaployaaa of tba Coamsalanax to axardsa 
substantial nahaganant rasponslbllicias for tba oparstien authorltad 
baraundar or any part charaof aithouc wciccan a^roval cf cha saeratary 
at least 30 days in sdvanea of aueb transaction. 

(d> So aoregaga shall ha aaacBCad. and no bondSi 
sharas uf stock, or other avldanea of Intaraat in, or indabcadnass upon, 
tbs assats of cha Coneassionar, including this contract, la dm arcs, 
shall ba issuad, aneape for tha purposas of installing, aalarglag or 
laprovlag, plant, aqnlpnaat sad faelllelas, pcovldad that such assats, 
laeladlag possassory latarascs, or svldsaeas of incarests tharaln, in 
addieion, nay be anenaered for tha purpoaaa of purdaslng ealati^ 
eoneasBloe plant, aqulpasmt and faellltiaa. In tha aveac of default on 
such a aortgaga, meonhrsnm, or audi other ladehtadness, or ef other 
asaignBeat, transfer, or enenahraaes, cfao cxadicot, or say assiguaa 
ehoraof, shall aueeaad ea tha laearasc of tha CoeEasslnaar in sach assats 
but shall not charaby a^uira oparaeing rights or privili^ nhleh ahall 
ba Bttbjacc to tha dlapoaltloa of tbs Saemcary. 

SEC. u. ipncwdi, ar swcoMciagioii cwmieTS. lu coneraets 
and agceaaaaea (other than tbosa sabjaec to approval purauanc to Sseclon 
13 tisraof) proposed to ba aacacad lata by tha Coacaaaloaar with raspaet 
to tha aaareisa by othara ef tha prlvllegas gcancod by this coneraet, in 
idsols or part, shall ba eonaidsrad as an a e o nc a a aioa caaecaees and sbsU 
ba. subaitead to tha Saeratary for hia ^pcoval aad shall ba affeeciva 
only if approved. In tba avane any such sabeeneasaion contract or 
agramant is approved, Cha Concasaioaor ahall pay ce cha Saeratary dthia 
slaty (60> dsys after tha Slat day of Poeaaber oaeh yaar or portion of a 
yaar, a ana equal to fifty pareanc (SOS) of any sad all faea, eomlssioas, 
or eoapeasatioa payable to tha Caaesssioaar tharanadar, shieb ahall ho 
in eddicloa to tba fraachisa faa pa^bla to tha Saerat^ an tha grass 
raeaipta of auheoamsslssars as providad for in Saetiaa S of this contract. 
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SEC. U. IUSBlumCE AtIP ISPZMHin. («) Ih* Coneai- 

«lQiMr (hmXl Mv«, hold haivlaui dafaad cho Onicod Scacu 

of AaoriUt Its agonu aad aaitloyaaa for lostet, daaagaa or judgaanta 
and azpaaaaa on aeeoost of flia or otnar pacil, bodily injury, daaeh or 
pro|iarty daoaga, or cla in a for bodily injury, daath or proparty daaaga of 
any nacura nbacaoavar, and by wbouoavar aada, ariaiag out of ttaa aecivitiaa 
of tha Coacaaalonar, bit a^oyoaa, anbcontraecort or agaata uadar tha 
eoatraet. Tha typaa and anounta of inauranoa eovaraga purehatad by tha 
ConeaaaioBar ahail ba approaad By tha Saeratary. Tba Concatalonar aball 
annually, or at tba tiaa itauranea it purehaaad, provida tha Saeratary 
with Cartifleataa of Inauranoa, Brokar'a Analyaia, or aiailar doeunanta 
auffielant to aridanea e^vllxua oitb thia aaetlon and ahail provida tba 
Saeratary thirty (30) daya' advanea wrlctan notice of any natarial change 
in the Coneataienar 'a inauranee program haraundar. 

(b) Froparty Inauranea. Tha Concaationar at ita coat 
ahail aaeure and maintain, for toth Coaeaaaimar lavrovamanta and aaaignad 
Govamment Xnproveaanta, fire, axtandee eovaraga ano aueh ochar parlla 
inauranee in aueh typaa and llmita aa are daterainad by tha Saeretmry to 
ba naeaaaary to repair or replace theaa buildinga, atruetuxaa, agui^ent, 
fumlafainga, bottamenta and improvananta , and marehandiaa naeaaaary to 
aaciafaceorily diaeharge the ConcaBaioaer’a obllgaciona under thia 
contract. For inauranea purpoaaa, valuaa of aueh property ahail ba 
daterainad at the ineapclon of thia eontraet and ivdatad annuaily 
tbaraaftar. Thoaa valuaa currently in affect are aat forth in Exhibit 
’’D" to thia eontraet. Such inauranea ahail provida for tha Coneaaaionar 
and the United Staeaa of dmariea to ba named Inaumda aa tbelr intareat 
may appear. Inauranea provtaiona raapaeting raplaeamant at tha 'aama 
aice* ahail ba ualvad. la tha event of loaa the Ceneaealeamr ahail uaa 
all proeaeda of aueh inauranea to repair, rebuild, reatore or raplaea 
Coneaaaionar and Covemnant Improvananta, aquipment, fumiahinga and other 
peraonal property hereunder, aa diraetad by me Saeratary. Ibe lien 
proviaiott of Seetion 10 ahail apply to aueh inauranea proeaeda. 

(e) idditional Fto»arty Panaga Eaquiramanta~flevagaBK>e 
luprevemeBta, Property and leutpmant. Xne follouing additional reguiramanta 
ahail apply to acructurea, all or any part of utaleh are ‘Govamaant 
Improvananta' aa defined in aobaaetlan 4(b). 

(1) Bmi inauranea poUey ahail wncain a loan 
payabla elauaa approved by tba Saeratary utaleh previdaa that inauranea 
proeaeda ahail ba paid directly to the Coneeaaiooar uithoat ragnlrlBg 
andoraamant by tba Ihiitad Stataa. 

(2) Tba uaa of inauranea proeaeda for repair or 
raplaeament of gevammenc aeroecuraa will not altar thair maraetax aa 
govamment atrueturaa and ttaa Coneaaaionar aball gain no poaaeaaory 
intaraat tbareln. 
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(d) Pttblle Ll«blltty. Tbt Concuslancr tbaU purchase 
sQd nalncsln during the -cecn ot chls concracc Cs^rchcniiue Seoaral 
Uabillcy Insuranu againsc elaios occaatanad by acciosa or oaiaalona of 
Che Concessioner in carrying out cha actlvicles and oparacions authorlxad 
faerecusder. Such Inaucanec shall be in the aaounc consaiuaraca uich che 
degree of risk and Che scope and aixe of such aceiuicles auchorlxed 
herein, buc In any event not less than $300,000 pec accident. All liability 
policies ace to specify chat the insurance coi^any shall have no right 
of subrogation against the Unlced States of Aaerlea except that caused 
by the sole negligence of the United States or its es^loycas and have no 
recourse against the Govemaenc for paynent of tnf praaiuos or cssesaaencs. 

Specific types of coverages the Concessioner shall pocchasa and aalntaln 
during che tern of tbit contract include Comprehensive General Liability, 
uleh extensions uhieb provide Froduet Liability and Contractual Liability 
and Liquor Liability if liquor is served. 

the Concessioner shall also obtain che following addlclimal coverages: 

a. Automobile Liability . The Concessioner shall 
provide the following coverages raspecting vehlelee owned end/or operecad 
by the Conceseloner: Coaprehenilvc Autooobile Liability, Onlneured 
Hocorlac coverages, and Statutory "go-Fanlt* coverages, ss required by 
the state of operation. 

b. Workers' Conpeaeetion. StaCucory Horken* 
Companieelon ss required in the ecete of operation, gBployare' Liebllicy 
coverage Broad Fats "All State'' coverage, if the Coaeeaatoner operates in 
note chan one state. Voluntary Coapansetlon endorsaaanc, and Ii^loycra* 
Liability in etataa with aonopolieclc Workars* Compansatlon funda. 

c. Other. The Conceasloncr shell also obtain Che 
following eovaregaa, in at least Che limits eat forth for Caaprehaneive 
General Liability. 

Froteetion and Indemnity <Heterecaft Liability $300,000) 

Onbrelle Liability Policy, (Limica $700,000) 

SEC. U. vmswmtl of coons. EOOirHEtg. amp SEEVICES. in 
computing net profits for any purpoaaa of this concracc, Cha Concessionar 
egzees Chat its accounca will be kept in such a manner chat Chare will be 
so diversion or eonc e e li w wt of profits in the opersciena enthatieed 
hereunder by aaana of errsogemeata for tha procuramant of aqulpmanc, 
narchandlta, aupplies, or servleas from aoureaa eoncroUad ey or uadar 
common ownarship with the Conceseioner or by any other device including 
nanageneat coacraets wlcn affiUatad cotr^aaiaa. 
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SEC. DISfOTES. (a) Except as othtrvlse pravldad in this 

eoattsec, say disputs, or claia, concerning this eoncsect wbicb Is not 
disposed of by agreement shall be decided by the Dlractar, Mational Park 
Service, eho shall reduce his decision to tnrltlng and mall or otherwise 
furnish a copy thereof to the Coneesslonec. the deelslm of the Slcaccos 
shell be final end conclusive unless, within 30 days from the dace of 
receipt of suCh copy, the Concessioner malls or otherwise furnishes to 
the Director a wclttan nocifleacion of appeal addressed to the Secretary. 

In accordance inch the rules of cue Board of Contract Appeals, Che decision 
of Che Secretary, or his duly authorised rapresantaclva for Che determination 
of such appeals, shall be final and conclusive unless decemlned by a 
court of competent jurisdiction to have been fraudulent, or capricious, 
or arbitrary, or so grossly erroneous as necessarily to lagily bad faith, 
or not supported by substantial evidence. In connection with any appeal 
proceeding under this clause, the Concessioner shall be afforded an 
opportunity to be heard and to offer evidence In support of his appeal. 
Pending final decision of a dispute or claim heraundar, the Concessioner 
shall proceed diligently with the performance of the contract or as 
otherwise required In accordance with Che Director's decision. 

Claims shall be eonildarad hereunder only If a notice is filed In writing 
with the Ulreecer within 30 days after the Concessioner knew or should 
have known of the facta or circumstances giving rise to the claim. 

(b> This aection does not preclude consideration of 
legal questions In connection with decisions provided for In paragraph 

(a) above; provided. Chat nothing la this coatraec shall be construed as 
making final the decision of any admlnlscraclva official, representative, 
or board on a question of law. 

(c) The provisions of this clause shall not apply to 
any claim of a praconcraecual nature nor of a non-contractual nature such 
as tort claims, nor with raspacc to dlserecionary acta or refusals to act 
by cha United States, including but not limited to the sscaoUshment of 
utility races and rates to the public hereunder and terminations or 
suspensions of the contract for protaetloa of visitors or ares resources 
nor CO any other dlseratlonary relief or action, nor la relation to action 
or inaction by the Ihiitsd States in Its sovereign capacity. Decisions of 
Cha Otreecor, national Pack Sarvlea, eoacemlng Cha msetara aaaclonad in 
this subaacclon shall ba final administrative deceminatlona. 

SEC. GEMKIAL PlOVIglOHS. (a) Baferenea in this contract 
Co tba ‘‘Seerscary’ shall naan the Secretary of cha Incarlor, and cha term 
shall Include his duly authorised cepresaacativea, 

(b) Tba Coneesslonar is not encltlad to ba awarded or 
to have sole negotiating rights to any Federal procuramanc or sarvlea 
contract by virtue of any provision of this contract. 

(c) NotwlChseamding any other provision hereof, the 
Secretary reserves cha right to provide directly or through cooperative 
or ocher non-concasalon agraements with non-profit organizations any 
accoamodacions, faclUclas or servicas to area visitors which are part of 
and appropriate to the park Interpretive program. 
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(d) Any and all uza* vhteli uy b* laafuUy iaqissad 
by any Scaca or Ita poUeieal anbdiviaioiu upon tba prsparty or bualaaaa 
of cho Concaatiooar snail ba paid proapcly by tba COBeaasiosar. 

<a> Ms aiabar of, or dslagata to, Cosgrasa or Xasidaat 
CoBBisatonar iball ba adnittad to any Bbara or part of tnis conttaet or 
to any banefit that may arlat harafrem, but this taatrictlon ahall not ba 
eonatruad to axtand to this costraet if mada aith a eorporatisn or 
company for Its'ganaral banallt. 

(£} Ihia contract may not ba axcandad, raoamd or 
aaandad In any raapact axcapt Khan agraad to In wltlnf by tha Saeratary 
and tha Coneaaaiaaar. 

Id UITSESS HHEBZOF, tba paztiaa barato bara haraundar aubaerlbad 
tbair naaas and affixad tbair saala. 

Datad at Atltnca, fiaorgia, this 13th day of Jtma 

i 9 .a 6 _- 


OHITZB SaiES or ihesica 



Hstiesal rack Saralea 


AOTST: 

BZ ^ at It r- 

tlTl.E bS ■ . 


np smoEE IDIR5. me. 


om 
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EXHIBIT 'A* 

GOVEXMMEBI-OUNED SXBUCIDKES ASSIGMES To 

FORT SOMIKlt TOUM. IWC. 

pursuant to 

CONCESSION CWintACT NO. CC-S076-6r0002 

Building Aanuai 

Nunbor Dascrlptlon F«« 


Spaca maslgnad In Port Sumtar £or oaXaa $930 

and atoraga 


Total aaount dua pursuant to $930 

aubsaetlon 9(a) (1) 

Approvad, affaetlaa Jima 13. 1986 

BT: 



Seutbaast Baglen 
National Park Sarviea 
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WM>i$cmMni*fio» 
neitw I 


KHUH •»- 
Coii«M«loa 

CMCnst >a.: CC-S 07 «» 6 - ^ 
RS- 


laquiraatBt* lalttisf » lapleTMiis 
<n4 

S«sTie« M tkc Mi^Ue 

turwaaaiti tba r*ttermmm at ekti caocimet, the 

CsseMaisnax afraaa *m iaHtmts 

(1) Rw Cvnfuwataaac wtXl mt MaaxiaiiitMa ataiawc 
mar a^ejmi er sfitUain far oplonMse baeasu e< nm, m1«x, nllflai, 

«ax. ar aatlaiial actfta. tbm CosaaaataaM atU taka affinativa aetlaa 
ta aaatn chat apfUeatea asa aa^larai, mA tbat a^lajata an cnatad 
«utaf aaplanant, aithoat xagard ta tkalr xasa, aelar, laUgloa, aaa, 
at aatiata]. adfia. faak aattaa thall italaia. kat not ta UMtat ta, 
tiM iaUaWLafi Cavlanaat i9|ta4lBC, 4atatlae at naBafaei namtaatt 
at nexaitatat adtaxtiaiasi l^aft at tarataatlaa; ntat at v*f « otkar 
tana at aa^wuattaei aat aalaeUaa tat nataiag, laclaWag aipvtaaUeoklt. 
tba Coaeaaalffiut aftaaa ce paat in aaeatitaaaa aUcaa. ataUkkla ta tmfliiirnm ■ 
mai aaiiUaaata tat aafatagraaBt, aaUaaa m ta pmtUat kjr tka taeneax; aactta( 
toxtk cka axaai«l«a at ekla BaatlaexlatMttet itliwiaa. 

CZ> Xka ceeeasaleaax aUi, ta aU aalteltmoaa ax 
aavBxttaaamUB tax ai^agnaa ataaa« I17 m aa tahalt at tka Smaasataear. 
aeaca Chat aU faaUtiad aaaUeaata mjx laeatta eaaattaxattm fax aaaXoTnax 
vlttaat lafatt ta nea, eal«, xaUiplaa, aax, «r aatlnat extgla. 

(3> "SAm ameumimmt nUl mat M atek Ubar ndaa w 
xaptataatacita at aaxkaxt attk vUdi tka egaaasataaax kaa a caUaetiaa 
kartatatag agxatnat at athax caatxasc at tadtxttaatlaf. a aactea. ta to 
rxoxiiat fcy tka Saaeatatf, atatalac taa latox aaloa ax taiton* larxasaa* 
tattxa at tka Caacaaataaat'a aaaailtaanta aatar taettaa 202 at (maattn 
BtOax xmt at Uiptmibat 2*. 1»*S, aa aaatoat ky laacntin Oxdax U37S 
at Oettoax 13, 1M7, aa4 taail yaat tayti* at tka aattaa ta taasylaaaaa 
plaaaa amtlahla ta matafam aat ayyltnata t«r anianaat. 

{<) 2to eaaeaaataaax «Ut tamfiT tlxk a22 naatataaa 
at XmanU-n Oatox lb. U2W at Savtakkax 2«, IMS. at aanM ky Eneattaa 
Oxtax to. 1U7S at Otsakax 23, 1M7, aa« at tka lalaa, tagalaetaaa, aat 
ralavaat axtaxa at tka taeneaxy at takax. 

(S) Ito ceaeaaitaaac tut faxatak aU UtexatUo* 
aat xaiwxta xai if Saacatm Ottox to. txm at Saytaatox ». IMS. 
at aaaatot ky Ikaeactn (Max to. IU7S at Ottakar 13. 1M7, aat kr tka 
naw. miatatteas, aat axtaxa at tka taentaiy at lakax. ax yaxaaaat 
ttoxata, ast alll yatale aeeaaa ta tka CaseaaataMx'a toaka. maatta, 
aad ateaea» ky tka faaxat«y at tka kuaxtax aat tka toeiataxy at Itoax 
tax yuxyaaaa .at intottgatioB ta aanxtata xnapliaaea altk aa^ talat. 
xtfttlatitaa, aat axdaxa. 
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(t) Zb tlM ai«ae aZ tba CaaeaaalMar'a BaaeoapUaBM 
«ith tha i>oniU.terlBtuttaB claaaas at tbim eosaaet ar altk aa^ .at aueii 
rulaa* rafttZaclana» or erZara, tBla eoatraec w; ka easeallai* cantaacad# 
or aaopaodad to ahola or Is part aad clia CoaeaaaioBar may ka daclarad 
isallfibla far furchar fiavaraaaat eanrraeca ia aaeordaaea vttk )araeadBraa 
aathoriiad la txacuclaa Ordar 8s. llZdd ef SaptaAar Z*> 196S, as aasadad 
by Exacuclra Ordar 8a. 11375 at OetSbar 13. 1967. aad aueh otter aaaettoaa 
aar ba tapasad aad raaadlaa Inraksd at prsaldad la Saoeatiaa Ordar 8e. llZdt 
of Sapcetear 24, 1965. aa aaandad by Ineaclaa Ordar 8o. 11375 at Oetsbat 13. 
1967. ar by rula. ragalatiaa. or ordar at tte Sderatary of Labor, or aa 
otterwtoa proHdad by law. 

(7) Ka Coauaaioaar aiU laelada tte prsaisloas at 
paragtapha (X) throucb (7) la arazy svbeeacrate ar paxabtea ordar aalasa 
aaa^tad by rulaa. ragolatloBa, or ardors at tte iaeraaary of Ltesr taauad 
purauaat to Saetlea 204 of Kxaeutlm Ordar So. 11246 ef daptetear 24. 1963, 
as aasadad by Ksaeutira Ordar 80. 11373 ef Oetebat 13. 1967, so that aaeh 
proalsloDO will be bladlas opoa aaeh ateeoatraetor or aaador. Tte CooeasalOBar 
will taka such aetloa with raapaet to aay aabeoatrset or purehaaa order aa 
tha Saeratary aay dlraet as a aoass ef aoforeloc soeh praataloao, taeludlac 
saaetloas for osaeoapUaaeai Trorldad. bowaaar, that la tha aaoat tte 
Coaeassieaar baeoosa laaalaad la, or is thrsataaad with, litifatlaa with a 
steeoatraetor or weador as a rasolt of aaeh dlrsetite by tha Saerataiy, tlba 
Cneassloasr aay raqaast tha Oaltad Stataa te aatar lata sate Utltatloa 
to protect tte latarasts ef tte Oaltad Statas. 

B. COHSnOCTIOB. UPJilk, US SDdUB COBIUCISi Tte praeoadlBf 
prsrlsloBS 4(1) ehraofh (7) (owaraiidt parforaaBsa ef work oadar this eoatraet. 
aa sat out la Saetlaa 202 ef Btecatlwa Ordar Ko. 11246, dated laptatear 24, 1963, 
aa saaadad by Eaaeutlwa Order Be. U373 ef setabar 13, 1967, shall be appUeabla 
to this eoatraet. aad ahall be laaladad la all eoatraeta aaaeatad by tha 
Coaeeaaloaar for tha parfaraaaes of eoaattaatlaa, repair, aad slallax Otek 
eaacsaplatad by this eoattect, aad lor teat porpMS tha tars ’CoaeaasleBar* 
shall be daaaad to rafar to tha Ceaeasslonar aad to ooatraetors asardad 
eoatraeta by the Coaeasaieaar. 

C. fdCILITlBIt (1) OaflBltlOBsi as Bsad haraiai (1) CoaeasaloBar 
ahall aaaa tha Coaeasaieaar aad lea a^syaas, aBaats, laasaas, stelaasaaa, aad 
eoetraetors, aad tha aweeasaora la latataat of tte CoaeaealoBari (11) faelllty 
ahall aaaa aay aad all aarwleas, facllltlaa. pclallaias. aad aeaeatedatloas, 
or aeelwlelsa aasUahla ta tha gaaaral ptelle aad paradttad by thla agraaaaat. 

(1> Tha Cooeassleaar la prteihltsd freat (1) pObllelalac 
faelllelas eparatad teraoadar la aay naaBar that w ea ld dlraetly or lafaraatlally 
raflaet upoa or daaaelaa the aseaptablUty of aay persaa bseaaaa at rasa, color, 
rsUgleB, aax, or oatleaal orlglai (11) dlaerlataatlag by aagrasslZoa or sthar 
aaaas atalast aay parsoa baeaasa of raea, eolor. rallflOB, saz. or aatlOBal 
orlflB la furalahioi or rafaalas to furalah such paraao tba asa of aay aahb 
' faelllty. 
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C3> Th« Caneaaslonsr sluiXl peat a Betlaa in aceotiaann 
vith Tadnni ntulntiena ta infarn the public at tba ptavicieB* at chit 
•hbanecioii. at tueli leeatlcaa aa all! anaura Chat tba netlea and tta cantaata 
Kui ba canapienaua ta aay pacaon aaaUag aceramilaclasa, taeiUt^a, aaratcM. 
at pcltiXafaaa Such aaclca will ba fnraiahad tba Caaeaaaleaar by tba Sactatarp* 

(1) Iba Conecaalaiiat ahall taqwlca ptBWtalaaa Idaatleal 
to tboaa statad in tubaaetlBB C harala to ba Incoipatatad in all of tba 
Cooeaotloaar'a coRtracta or othar facaa of aftaaaaat for aaa of lasO aaOa in 
pucauaaea at thla agvaaaant. 

SEcnod II: imomBi of ike amiicuna 

Hlthls 120 daya of tba coaaaBeaaaat of a eonttaet owatp Sowamaat caattaetor 
or aubeonttaetot holdlst a eonttaet that (aaacataa ttoaa taeaiinea wbleb eaeaad 
dS0,00D or aora and baaiog SO or aora eivlepaat ahall ptapaca and aalatala 
aa afficattloa aetloa progcaa at aaeh aatabUabaattt wbleb ahall aat forth 
tba eoottaetor'a pslletaa, pcaetleaa and ptoeadoraa in accotdanea with the 
affltnatiwa aetlen prograa eaqnltanaat. 

MIX A 

The eonmetor will not dlaerlalaata agtlatt any aaployae or applicant for 
ai^ayneat baeaiaia of ptayaleal or anatal baadleap in regard ta mtr poaitloB 
far wbleb tba anplayao or appUetat for at^oyaanc la gualiftad^ Ite 
eoatraetar agraaa to taka afflrtMtiwa aetioa ta aaplqr. adwaaea la aapleyene 
and otbarWiaa treat gnaltfiad faaodieappad indiaithiala witbowt diacriedoatioo 
baaed opae their pbyaleal or aantal bandieap in all eepXoywant praetioaa 
and aa tba foUoulegt b^loynaati upgradlnga daaotion or traaafect 
raerultaaoc. adrartiaiag. layoff or tamlnatloB, rataa of pay or atber 
forna of eoapenaatlon, and aaleetion for tralni^, iaelodlag apprantleaahlp* 

rm t 

Cba eeatraetor agraaa to eoaply with the rulaa, ragalatma, aiul ralawat 
ordara at the Seeratary of labor iaauad purauant to tba Acta 

'fait c 

In tba awaot of tba i»atraetar's seBeoapUaa» with tba ragiiinBMnta of tbia 
elauaa, aeeiana for neneeapUaBoa aay ba tikan is aecardaaea with tba anlea> 
rngolatima. and relawaat ordara of cba Baezataxy of Uber taaaad psmaiit 
to tbo Act. 


tun » 

Iba oostraetor agraaa to peat ta eoaapieaooa plaeu. awalldhla to aapleyaaa 
and applleanta for anployaaat, aetleas la a fora to bo proaeribad by tba 
• Btraetor. provided by or tbro:^ tbo eeatraetlag effiear. Sad Bdleaa 
aball otato tba eontraexor'a obllgatloa uadar tba lea to taka ifftzaatlwa 
aetias to oaploy and adwaaea ie aaployaaat gwalifiod h a n dl eai ^pod aapl^eas 
oad applleanta for aaplayaeat. end tbo rlgbta of appUeasto and aapl^aas* 
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'PACT E 

Tb* eoatraecor «tU notify ueb lAor union or nonoontotiTo of uorkoro 
wmo ublcb it hua « eoUoetivo baT(oioin( ofToanoBE or otbar eoottaec 
tmAaraEandlnf, that tha contractor la beunl by the tana at Saetlon S03 
of tba labablUtatlen Act at 1973, and la eeaitlttad to taka afflnatlva 
action to aapley and advanea In aaioloyMnt phyaleally and aantally 
handleappad Indlvlduala. 


FAEt r 

Tha contractor will ineluda tha prorlalona of thla elauaa la ovary 
aubeontract that ganarataa froaa racalpta which aaeaad $2,100 or aora 
oalaaa aaaaptad hr rulaa, ragulatlona. or ordara of tha Saeratary iaauad 
purauant to Saetlon 503 of tha Act, ao that.aueh provlalona will ba 
binding upon aaeh aobeantraecor or vandor. Tha eontnetor will taka 
aueh action with rnopaet to any aubeoncraet or purataaB ordar aa tha 
Dtraetor of tha Office of Fadernl Contraet (^wpllaaea rrognaa ny direct 
to aaforea auch pravlalona. Including action for naneonpliaaca. 
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EXaXBIT "C* 


ojHCSSsiiQuai mpsomuuffa 

Fioncsi) BY 

fOBX stjumt I004S, X£tc. 


Puraiumc to Coacasaion Cofttraet Mo. CC--5076-fr-0CX)2 
Sttbaeccion 6(a)(1) 

Nasa* 
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EXHIBIT "1" 

BUILOIHa B£?lAC£»j£viT COST FOR XitSUH&BCE PURPOSES 


CONCESSIONERS FORT SUMTER TOURS. INC. 
CONCESSION CONHUCT NOs CC’>5076»>6-»Qg82 
FOR THE PERIOD BEGINNIHO Juna 13 > 1SS6 


Tbs sttpl%^naa.nt eoscs 9mt forth borois ax* ootchlishod for tbs so^ 
pus^oo of IsuKtritm jiHoquoto pmposrtp tsmiroiioo eev«r«s* 9ad tholl x^t ho 
eonstruod at bavlsg application for asf otbor purpota« 

X* GOVERNMENT BUILPIMGS 


.XaaurazM^ 

RaplaeoMbC 

Sulldiag Me» DoaegtntAoo Valtto 

Spaeo in Pars N^ * 

St^ar mammm 


IX. cxiwCEssioasa builoings 

Zasimsubi 

Soplaeoswnt 

auilding wo. Doterlption Valuo 
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agent would be forced to bear the fiill brunt 
of Titie VII liaUlitj', without the agent’s em- 
ployer also bearing a portion of that liability, 
is illusory. Of course, any inequiQr which 
may have been created by the staggered 
iiability caps is of Congress’ making and the 
remedy for it lies solely with that body. 

Fmally. as noted above, Congress imposed 
tort damages for Title VII violations, in part, 
to establish “parity” between the liability 
schemes under Title VII and 42 U.S.C. 
S 1981. See also H.R.Rep. No. 92-m 92d 
Cong, 2d Sess. 19 (1971); S.Rep. No. 92-415, 
S2d Cong.. 2d Sess. 24 (1971). The possibili- 
ty that an employer's agent might be held 
liable for tort damages under S 1981 has 
existed since at least- 1975. See Faraca, 506 
F.2d 956. If individua] liability for discrimi- 
natory acts was truly beyond the contempla- 
tion of Congress, it had ample opportunity to 
correct those courts which have permitted 
such iiability. Instead, the 1991 amendments 
broadened the damages available under Title 
Vn and rea&irmed the breadth of liability 
under $ 1981. The apparent political neces- 
sity of iiability caps within that scheme 
should not shroud the dear desire on the 
part of Congress to bolster the broad reme- 
dial goals of Title VII. For these reasons. I 
Snd MiUer, and ite progeny, ultimately un- 
persuasive. 

In condusion, I remain convinced, as I was 
in Goodstem v. Bombaedier, SS9 F.Supp. 760 
(D.Vt.l995), that “Ktle VII permits an em- 
ployer and that employer’s agent to be held 
jointly and severally liable for Utie VII viola- 
tions. The language of the statute permits 
It, canons of statutxtry interpretation reqojre 
it, and the object and overriding policy goals 
of Title VI! warrant it. ! would reverse the 
district court on the issue of individua! liabili- 
ty under Title VII for the reasons stated and 
remand for further proceedings. 



FORT SUMTER TOLTSa INCORPO- 
RATED. Petitioner-Appellant, 

V. 

Brace BABBITT, Secretary, United 

States Department of the Interior, 
Respondent-Appellee. 

National Park Hospitality Association, 
Amicus Curiae. 

No. 94-1370. 

United States Court of Appeals. 
Fourth Circuit. 

Argued May 1, 1995. 

Dedded Sept. 27. 1995. 

Transportation provider under conces- 
sion contract with National Park Service 
(NFS} challenged deddon of NFS to raise 
hanckise fee owed under contract. The 
United States District Court for the District 
of South Carolina, Falcon B. Hawkin.s, Chief 
Judge, entered judgment for NPS, and pro- 
vider appealed. The Court of Appeals, Mur- 
nagdtan. Circuit Judge, held that: (1) NPS 
could consider profits in adjusting fee: (21 
NPS had sututory authority to unilaterally 
adjust fee; (3) NPS had contractual authority 
to adjust fee; (4) NFS gave sufficient notice 
of reconsideration to provider; and (5) NFS’s 
calculation of franchi« fee was proper. 

Affirmed. 

1. Federal Courts (0»776 

Court of Appeals reviews de novo dis- 
trict court's interpretation of statute. 

2. United States ®»S7 

National Park Service (NPS) could con- 
sider profits that could be expected by trans- 
portation provider and profits made by simi- 
lar companies in same industries, in calculat- 
ing proper franchise fee in connection with 
concessions contract between KPS and pro- 
vider; such consideration did not violate Na- 
tional Paric System Concessions Policy Act' 
((JPA), t^ch expressly allowed for consider- 
ation of profits, and guidelines used in calcu- 
lating fee did not improperly limit provider s 
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profit. Nations] P»k Systran Concesions 
PoBcy Act. S§ 1-9, 16 U.S.CA. f| a)-20g. 

3. United States «»57 

Nation^ P*rk Sendee <NPS) hid au- 
thority to unilaterally adjust franchise fees 
under concessions contract with transporta- 
tion provider, even though National Park 
System Concessions PoBcy Aist iCPA) pro- 
vided only for “reconsideration” of fees; pow- 
er to reeonrider implied power to a^ust. 
Nationa! Park Sy^m Coacessioiis Policy 
Act. I 3(d). 16 U.S.CA. I 20lKd). 

4, United States ^57 

'Provision of concessions contract be- 
tween National Park Service (NFS) and 
transportation provider giving NPS authority 
to adjust franchise fees was “appropriate 
provision" for reconsideration of fees as re- 
quired by Kationai Fra’k System Concessions 
PoBcy Act (CPA), even though it allowed 
Secretary of Interior to make Bsal decision 
soncemii^ fees without provider’s consent, 
as NFS’s authority was subject to significant 
procedural constraints and safeguards, provi- 
sion set forth process by which each side 
esidd voice its (pmons, and aggrieved con- 
cessioner could resort to courts under Ad- 
ministrative Procedure Act (APA). 5 
0.S.G.A. §§ 701-706; National Park System 
Concessions Policy Act, §i 1-9, 16 U-kcA. 
H 2»-20g. 

3. United States ®=»57, 72(2) 

Concession contract between Nadonad 
Park Service <NPS) and transportation pro- 
vider giving NPS authority to adjust fran- 
chise fees did not violate common law of 
contracts by allowing for modffication of con- 
tract term without consideration from party 
apposing modification or change m circum- 
stances, as fee adjustment was not technical- 
ly modification of contract since it was action 
contemplated by parties, and contract set 
forth detailed process for adjusting fees. 

6. Federal Courts <i»776 

Court of Appeals reviews de novo dis- 
trict court’s construction of public contract. 

'. United States «=57 

Contract between Nationai Park Service 
'.NPS) and transportation provider permitted 


readjustment of franduse fee paid to NPS. 
pursuant to express prorision of contract, 
notwithstanding provision of contract setting 
particular franeUse fee “fim the tram of this 
contract’’; plain reading of coctmet in&ated 
that sperific fee amount was meant to be 
subject to reconsideration, and contract was 
si^ject to National Park System {^c^ions 
Policy Act (CPA), which mandated provision 
for reconsideration. National Park System 
Concessions PoBcy Act, S 3(d), 16 U.kCA. 
§ Wd). 

a United States <i>ST 

Notice by National Park Service (NPS) 
to transportation provider with uduch NPS 
had concession contnet, as to NFS’s recon- 
sideration of franchise fee under contract, 
was adequate, even if tetter was not request 
for chaise in “amount and character" of fees 
which were subject of reconsideration pursu- 
ant to contract, as contract provided for no- 
tice of reconsideratian, not change itself, pro- 
vider had ample time to respond, and notice 
occurred witlun time period mandated by 
contract 

9. United States «=57 

Transportation provider under conces- 
sion contract with National Park Service 
(NPS) was not precluded from challes^f 
metiiod by which NPS eaieulated adjustment 
of franchise fees pursuant to contract be- 
cause provider allegedly failed to raise issue 
before agency prior to resorting to courts; no 
exhaustion of administrative remedies re- 
quirement e.’dsted under National Park Sys- 
tem Concessions PoBcy Act (CPA), and pro- 
vider notified NPS of it* objection in letter 
and appended copy of petition it planned to 
file in court National Park System Conces- 
sions Policy Act l§ 1-9, 16 U.S.CA. §§ 20- 

20g. 

10. United States ®»57 

Nationai Park Service (NPS) could use 
agency’s poBcy statement in adjusting fran- 
chise fee under concession contract wfth 
transportation provider, though statement 
was developed after provider entered con- 
tract with NPS. as statement was not law or 
regulation but was only guideline for use by 
NPS in makirg calculations. 
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11. Admmistrstive Law and Procedure 

«=»741. 788 

On review of infonnal agency action, 
under Administrative Prosedure Act (APA). 
it is court’s task to review considerations on 
wdiich agency relied, and to check that agen- 
cy’s decision has some basis in record. 5 
U.S.GA. I 706. 

12. United States ®»57 

Dedsion of Natitmal Park Service (KPS) 
to eliminate from its calculations in adjust- 
ment of franchise fee under concession con- 
tract with tran^rtation provider consider- 
ation of lease payments made by provider for 
new boat, and instead substitute capital ex- 
penditure with depreciation, was not errone- 
«is, based on NFS’s belief that lease transac- 
tiw lowered provider’s earnings. 

13. Federal Cinl Procedure «>159j 

Denial of transportation provider's dis- 
covery request as to studies supporting deci- 
sion of National Paric Service (NPS) to ad- 
just salaries of transportation provider’s ofS- 
eers and compare provider’s frnandal data to 
reported industry nom vras not improper, in 
connection with NFS’s readjustment of fran- 
chise fee pursuant to concession contract be- 
tween NPS and provider, as studies were 
copyrighted publications available fintn their 
issuing organiaatioiis, and NFS’s gyideiine 
contained bibliography which list^ names of 
both jwUicatiora and their issuing oiganiaa- 
bons, 

14. Administrative Law and Procedure 

^76 

Judicial review of administrative action 
is generally confined to adnnnistrath'e rec- 
ord. 

15. Administrative Lav and Procedure 

«"458.1 

Agencris use of study that is designed 
for purpose other than that for wdiich it is 
used by agency, and which is limited and 
eiidcized by its authors on points essential to 
use sought to be made of it, may be eonmd- 
ered arbitrary and capricious action. 

16. United States «»S7 

Reliance by National Park Service 
(NPS) on studies regarding salaries and in- 


dustry norms relatad to transportation pru- 
vidws, in course of adjusting franchise f«, 
pursuant to concession contract with traiu- 
portation provider, did not constitute arbi. 
traiy and capricious action, absent showing 
either that industries studied in report* wch 
not comparable to provider’s or that repon-i 
themselves were inaccurate. 


ARGUED: Martin DeWitt InSnger. Sink- 
ler & Boyd, PA, Charleston, South Carolina, 
for Appellant. John Harris Douglas. .Assis- 
tant United States Attornev, Charleston. 
South Carolina, for AppeUee. OX BRIEF: 
George E. Campsen. Jr., Campsen & Camp- 
sen, Charleston, South CaroBna. for Appel- 
lant J. Preston Strom, Jr,. United State.' 
Aatmey, Charieston, South Carolina, for 
Appellee. Henry L. Diamond, Fred R. Wag- 
ner, Scott F. Belcher. Beveridge S Diamond. 
P.C., Wadiington. DC, for Amicus Curiae. 

Before ERVIN, Chief Judge, 
MUENAGHAN, Circuit Judge, and YOUNG, 
Senior Uidted States District Judge for the 
District of Maryland, sitting by designation. 

AfSrmed by published opinioa Judge 
MURNAGHAN wrote the opinion, in which 
Chief Judge ERVIN and Senior Judge 
YOUNG Joined. 

OPINION 

MURNAGHAN. Cireuit Judge: 

Fort Sumter Tours. Inc. (“FST”) provides 
public boat transportation in Charleston. 
South Carolina under a concession arrange- 
ment with the United States Secretary for 
the Interior ("Secretary”), pursuant to a con- 
tract between FST and the National Park 
Service ("K’PS”). Under the contract FST 
is required to pay a franchise fee to the 
Secretary equal to a determined percentage 
of FSTs annual gross receipts; the contract 
provides for reconsideration of the franchise 
fee at five-year interrais. After five yem 
had passed on FWs pr^nt contract NK 
notified FST that it wiriied to rwiegotiaie the 
franchise fee. FST objected to the jabposed 
fee change, but lefrised to engage in discus- 
sions with NPS. After an investigation. NFS 
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Adopted a significant!}- increased franchise 
fee. When FST diaUenged the fee in the 
district court, the court affirmed NFS's deci- 
sion to raise the franchise fee. FST ajtpeals, 
and we affirm. 

L Factual Background 
The Fort Sumter National Monument 
Cthe Monument”) is located in Charleston 
Harbor, South Carolina. NFS, which admin- 
isters the Monument for the Secretary, orga- 
nizes the provision of facilities and services 
for the public at the Monument by entering 
into concession contracts with private compa- 
nies. FST is one such company. FSTs 
contract with NFS provides that FST will 
fiimish boat transportation services to and 
from the Monument. The concession con- 
tract requires FST to operate two mainland 
docking frcilities and to provide si^tseeing 
vessels; NFS maintains the Monument and a 
suitable dock at the Monument 
The concession relationship between the 
FST and NFS began on July 13, 1961, vriiea 
NFS first selected FST to operate the boat- 
ing frcili^. The present contract, entered 
into on June 13, 19% with an expiration date 
of December 31, 2000, is the fourth in a 
series of concession contracts between FST 
and NFS. Section 8(a) of the present con- 
tract calls for FST to pay a franchise fee to 
the Secretary in the amount of 4,25% of 
FSTs annual gross receipts. Section 9(e) of 
^the contract further authorizes reconsidera- 
tion of the fee at the end of each five-year 
period at the request of either party to the 
contract If such a request is timely made 
(within sixty days alter the end of a five-year 
period), the parties may n^tiate the modifi- 
cation; il they cannot agree, however, NFS 
makes a fina) decision as to the fianchise fee 
-modification. The contract includes a provi- 
sion for the appointment of an advisory arbi- 
tration pane! to make a recommendafion to 
NFS regarding the fee adjustment Any 
new fees established are retroactive to the 
begiiming of the five-year period for wddeh a 
reconsideration of fees was sought 
In a latter of June 20, 1991, the NFS 
Southeast Regional Director notified FST 
that NFS was considering renegotiating the 
contractual fionchise fee. NFS prepared a 


franchise fee analysis on February 2'. 1992, 
vriuch concluded that a 12% franchise fee was 
appropriate for the five-year period starting 
on June 13, 1991. FST was advised of the 
NFS determination by letter dated March 16, 
1992; the letter also indicated that NFS was 
willing to meet with FST to discuss the 
determination. FST objected to the 12% 
figure by a letter on March 24, 1992. 

Thereafter, an FST attorney sought docu- 
ments relevant to the fee determination from 
NFS under the Freedom of Information Act 
(“FOU"), 5 U.S.C. 5 552. On May 15, 1992, 
KPS again invited FST to diacuas the fran- 
chise fee modification. However, on April 
14, 1993, FST advised NFS that, rather than 
ptirsuing fiirther negotiations, it intended to 
ask a court to rule on NFS’s authority to 
increase the franchise fee. FST Sled a de- 
claratory action in the United States District 
Court for the District of South Carolina on 
^iri] 21, 1993, seeking a ruling regarding the 
rights and obligations of the parties under 
the National Park System Concessions Policy 
Act, 16 U.S.C. §§ 20-20g, and under the 
relevant concession eontracL By a letter 
dated June 16, 1993, NFS advised FST that, 
because FST refused to negotiate tiie fee and 
did not wish to avail itself of the advisory 
arbitration provisions under the contract, 
NFS had performed an independent review 
and had determined that a fee of 12% was 
apprc^iriate. The 12% fee determination be- 
came a final decision of the Secretary, and 
NFS requested payment of the fee amount 
from FOT. FSTs suit then became an ad- 
ministrative iqtpeal of the Secretary’s final 
decision, over which the district court had 
jurisdiction by virtue of the Administrative 
Procedure Act (“APA"), 5 U.S.C. $§ 701-706. 

Shortly after Sling suit, FST attempted to 
depose several NFS employees. NFS moved 
for a protective order which was granted in 
part by a magisti-ate judge, and then granted 
in its entirety by the district court upon 
reconsideration. All discovery was prohibit- 
ed. 

After briefing and oral argument on Janu- 
ary 5, 1994, the district court entered an 
Older upholding NFS’s decision to raise 
FSTs fivmchise fee to 12% of FSTs gross 
receipts. FSTs motion for reconsideration 
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of the wd«r was denied, and FST appealed. 
In this Court, FST daims tiiat NPS id not 
have the statutory or the contractual authori- 
t}> to raise the franchise fee FST also con- 
tends that NFS’s notice of its intention to 
change the fee was inadecpate under the 
contract and that NPS caictdated the 12% 
fee incorrectly. 

11. Statutary Authority 
(II NPS claimed authoritj' for ite adjust- 
ment of FSTs franchise fee under both the 
National Park System Concessions Policy 
Act rCPA”), 16 VS.C. §§ 2D-^. and the 
concesaen contract between FST and NPS. 
To calculate the exact amount of the adjusted 
fee. NPS further reHed on Chaptm- 24 of the 
Concessions Guidelines, commonly referred 
to as “NPS-SS," which is an agency guideline 
developed by NPS in 1986 that establishes a 
' methodology for the tadculatiOB of conces- 
sioner franchise fees. FST argues that the 
method used by NPS to calculate the fees 
challenged in the instant case contravenes 
both the language and the purpose of the 
CPA. SpedScally, FST daims ttet {!) NPS, 
in violation of the CPA, used the adjustment 
of franchise fees as a way in which to limit 
FSTs profits; (2) wdiile the CPA allows NPS 
to reconsider fees unfiaterally, it does not 
allow NPS to adjust fe^ and (3) se<^on 9(e) 
of the concession contract, which provides 
the contractual authori^ for an adjustment 
of franchise fees, does not constitute an “ap- 
jnapriate provision" for the reconsideration 
of fees as required by the CPA This Chart 
reviews dt novo the district court’s interpre- 
tation of a statute. C.G. WiUi* Inc. v. Th* 
Spka. 6 F.3d 198, 196 (4th Cir.1993) (citing 
McDermott Inti Inc. v. Wilander, 498 U.S. 
337, 356, 111 S.Ct 807, 818, 112 LXdJd 866 
(imi). 

A Limitation of PnfiU 
[2] The CPA authorizes the Secretary of 
the Interior to contract with private compa- 
nies in order to provide services to visitOTs to 
the National Park System, see 16 UE.C. 
i %a; the Secretary administers the provi- 
sion of these services through NPS. The Act 
governs the concession agreements between 
the Secretary and his concessioners, such as 


the one between NK and FST, Ibe CP,4 
contains m mtplidt provision regarding the 
reconsideration of franchise fees: 

Franchise fees, however stated, shall he 
determined upon consideration of the prnl>- 
able value to the concessioner of the (Kiri. 
leges granted by die particular contract or 
permit involved. Such value is the oppor- 
tunity for net profit in relation to both 
gross receipts and capital invested. Cob- 
sideraticn of revenue to the Umted State.* 
sh^ be subordinate to the obj^ves of 
protecting and preserving the areas and of 
providing adequate and appropriate ser- 
vice for visitors at reasonable rates. Ap- 
propriate provisioni ritaU be made for rt- 
comideratum of franchue fees at least ev- 
ery five years unless the contract U for n 
lesser period of time. 

Id. § 20b(d> (emphasis added). KP&-48. de- 
veloped pursuant to the CPA protides a 
spedfic method for calculating franchise fees: 
The appropriate franchise fee for conces- 
sioners shall be determined' by first com- 
paring the cixicessioner's profitability 
gainst the pndItabDity of shnOar indus- 
tries. The concessioner’s reported statis- 
tics may be adjusted to reflect the value 
realized by the concessioner. Any known 
fiiture changes in the financial condition of 
the operation shmdd be taken into aceount. 
In order to protect the investments and 
efforts of the parties involved, a minimum 
and maximum fee shall be determined thus 
establishing fee limits. 

A fee win be determined within these lim- 
its tiiat produces a reasonable level of prof- 
itability consistent with the risk undertak- 
en by the concessioner. 

As a final test, the import of this fee 
should be reviewed to ensure that it is not 
at a level which will interfere with the 
concessioner's reasonable opportunity for a 
profit. Additionally, it should not interfere 
, with the concessioner’s ability to charge 
comparable rates or impact (» NPS ebjee- 
tives of preserving and protecting park 
resources. . . . 

The final foe determination is based os 
this comparison of the cOTtcessioner's re- 
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turns idth similar outside industry re- 
turns. 

(emi^Ksis added). 

FST ai^ues that NPS-48. and actions tah- 
en by NFS ]>u7suaiit to NPS-dS, contravene 
the' CPA because the CPA does not alioa- 
NFS to consider profits when determining 
franchise lees. FST daims that the CPA 
grants NK discretion ova- conrassion mat- 
teia (ie. details relatiag to FSTs daily oper- 
ational activity), the exercise of vlueh has an 
incidental effect on profits, but does not allow 
NFS directly to adjust fees based on profits. 
According to FST. only market forc« should 
exert direct control over a eoDcesEiona''s 
profits. 

FST contends, moreover, that NPS-48 
controverts the purposes of the CPA by fo- 
cussing toe fianchise fee determination on a 
cmnpsu^B of a concessioBer's returns with 
the profits of other companies in the indus- 
try. By calculating fianchise fees based on 
such a comparison.. FST claims, NPS neces- 
sarily tailins concessdoner profits to the auer- 
oge profitability of other lutular companies. 
FST argues that such a limitation of profits 
encourages mediocrity and discourages effi- 
ciency in toe concession industry, although 
toe CPA is designed to protect coneessione- 
invesiment and encourage efficiency. See, 
e-g.. 18 U.S.C. I 30b(a) (Secretary toould 
"assure the concessioner of adequate protec- 
tion against loss of investment id. 

I We (c<»icession«- acquires a possessory in- 
terest in structures a^ iminwements on 
land administered by KI%); SJfiep. No. 763 
("Senate Report'), 89th Cong., 1st Sess. 
(1965) (“Section 2 emphaazes the impm-tance 
of encouraging private concessioners to pro- 
vide and (iterate such fadliti^ as the Secre- 
tary of the Interior finds desiraUe fat the 
accommodation of visitors to Nadonal Park 
Sendee areas and directs the Secretary to 
‘encourt^e and enable' such persons to do 
80 ."K reprinted in iS6S U.5.C.CA.N. 3489, 
3493. 

We disagree with FST's characterization of 
the role of concessioner profits in toe fimn- 
efaise fee determination. First it is dear 
that the CPA permits toe exism consider- 
ation of prtdts. The CPA di^tes that firan- 
chise fees should be based on the "probable 


value to toe concessioner of the prtvfieges 
granted by the particular contract or permit 
involvedt.r 16 i'S.C. S 20b(d), and defines 
toe “prttoable value" as the “oppwaiaity for 
net profit in relation to both gross receipts 
and capital invested." /d. (emphasis add^). 
The CPA further mandates that the Secre- 
tary “exercise his authority in a msimer con- 
s^tent with a reasonable opportunity for toe 
concessioner to realize a profit on his opera- 
tion as a whole eosunensurate wdtb the caid- 
tal invested and the obligations assumed.” 
a § 20b(b} (emphasis added). Thus, the 
CPA itself quite explicitly permits the calcu- 
lation d' a firandtoe fee in relation to the 
profits that can be oepeeted by a eonce^n- 
er. 

Further. FST has failed to substantiate its 
contention that KPS-.48 is desigsed to timit 
concessionas' p^ts. Contrary to FSTs 
contention, profit limitatioB is not the goal of 
NPS-48; rather, the goal of NPS-48 is dear- 
ly to provide a framework for the reporting 
of Snandal data and for the determination of 
an ^ipv^priate franchise fee, and the profit 
of otoeis in the industry is a valid factor for 
KPS to include as a consideration in the fee 
determination. In sum, the CPA gives NPS 
toe autboiily to consUer profits in raleulat- 
ing frandtise fees, and NPS-48 provides an 
appropriate method under toe CPA for 
wdghing profits in its fee determinatioa. 

B. Authority to Adfitst Fees Vnilateralty 

[3] Hie coMTset betmen Nf^ and FSt 
in toe instant ease details, toe pxicedure 
which a party must fallow when seeking an 
adjustment of franddse fees. While the pro- 
cedure involves the partidpation of both par- 
ties. in toe end, it is NFS's final detmnisa- 
tion of toe fee amount which governs. PST 
argues that although toe CPA authorizes toe 
unilateral neonsideration of fees by NPS. 
the statute does not allow KPS to ae(ju^ 
franehue fe« absent agreement both par- 
ties to toe concMdoB contract. 

The CPA expressly provides for toe recon- 
sideration of a eoneessioner’s fees: "Appro- 
priate provisians diiall be made for reconsid- 
ente of frandiise fras at least ev»y five 
yean unless the contract is for a lesser peri- 
od of tone." 16 US.C. S 20b(d). The stat- 
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ate does not, howe\'er, state odiether the 
provision for reconsideration of fees also ap- 
plies to adjustment of fees. We therefore 
look beyond the language of the statute to 
determine whether NFS's interpretation of 
the statute, wbieh would authorize KPS not 
only to reconsider, but also to adjust fees m 
the instant case, is a rational one. See 
Adams v. Dole. 927 F,2d 771, 774 (4th Cir.), 
cert denied. 302 U.S. 837, 112 S.Ct. 122, 116 
L.Ed.2d 90 (1991) (If the language of a stat- 
ute is clear, a court must give effect to the 
intent of Congress as expressed in the stat- 
ute: "{ijf the sutute is ambiguous, however, 
the question then becomes one of whether 
the interpretation by the agency charged 
with its administration is a permissible one.” 
(citing Chevron V.SA., Inc. v. Naiural Re- ■ 
sources Defense Council, Inc., 467 U5. 837, 
842-44, 104 S.Ct. 2778, 2781-82, 81 LXd2d 
694 (1984))). 

H.R. 2091, the bio which ultimately be- 
came the CPA, provided that ‘‘[ajppropriate 
provision man he made for periodic reeoneid- 
emtion and adjustment of franchise 

fees ” H.R. 2091, 89th Cong., 1st Sees. 

(1965) (emphasis added). However, the biO 
as eventually passed stated that “[alppropri- 
ate provisions shall be made for reconsidera- 
tion of franchise fees at least evety five 
years — " 16 U.S.C. ! 20b(d) (emphasis 
added). Stewart L. Udall, then Secretary of 
the Interior, suggested the amendment to 
the bill, stating, “This amendment would 
bring the provisions of the bill generally in 
line with the executive branch policy for fre- 
quent review of fees charged.” Senate Re- 
port. reprinted in 1965 U.S.C.C.A.N. 3489, 
3498. FST claims that the sole amendment 
that was made to the H.R. 2091 franchise 
fees provision before the bill was passed was 
the deletion of the word “adjustmenC* and 
that the amendment demtmstrates Congress’ 
intent to preclude KPS from adjusting fran- 
chise fees under the authority granted to 
KPS by the statute. 

However, FST igiwres another amend- 
ment that was made to the bill's language: 
the word “may” was changed to “shall.” An 
equal!}' plausible reason for the deletion of 
the word “adjustment" is that Congress 
chose to make reconsideration of franchise 


fees mandatory as opposed to permissive 
(and therefore substituted "shaU" for “may"i. 
but did not wish to require adjustment of 
fees every five years (therefore deleting “ad- 
justment”). In other words, although NPS 
should reconsider fees every five years, the 
fees need not actually be changed that often. 
“Atijustment” was thus deleted when “shall" 
was sdded. The legislative history of the 
CPA simply makes clesr that Congress 
placed primary importance on the frequent 
reconsideration of fees; it does not necessari- 
tj' indicate that Congress intended to pre- 
clude KPS'S adjustment of fees. 

KPS'S interpretation of the CPA franchise 
fees provision— that it provides for adjust- 
ment as weU as reoonsldemtion of fees — is t 
completely logical one, and should be uphdd. 
See Adams, 927 F,2d at 774 (we uphold an 
agency's interpretation of a statute if it is a 
“Tienidssible” one); Lewis v. Sabbitt, 998 
F2d 880, 881 (10th CiT.1993) (“We review an 
agency's interpretation of an ambiguous stat- 
ute to determine whether it is *rational and 
consistent with the atatute.’ ” (quoting Aul- 
ston V. United States, 9IS F2d 584, 589 (10th 
Cir.1990), eert denied, 500 U.S. 916, 111 
S.Ct 2011, 114 Lj;d.2d 98 (1991)1); see also 
Qtumg Van Han v. Bowen, 882 F.2d 1453. 
1467 (9th Cir.1969) (a court will not substi- 
tute its construction of a statute for a reason- 
able interpretation of the statute made by an 
agency (citing Chevron, 467 U.S. at 844, 104 
S.Ct at 2782)). In fact, KPS’s interprewtion 
is persuasive; a statutory provision calling 
for reconsideration of fees would be rendered 
meaningless if it did not include authority for 
the adjustment of fees as well In addition, 
we do not find KPS's construction of the 
sutute to contravene the CPA's purpose of 
encouTBgmg the investment of private con- 
cessioners in the park system; a clause pro- 
viding for periodic adjustment of fees, which 
might be raised or lowered, is not necessarily 
adverse to the interests of concessioners. 

C. Appropriate Provision Jar 
Reconsideration o/ Fees 

(4] The CPA requires that “(ajppropriate 
provisions” be made for the reconsideration 
of fees at least every five yesrs. See 16 
C.S.C. § 20b(d). FST contends tha), even if 
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tlie CPA provides ststutsi? authoii^ fw 
KPS to edjost frandiise fees, I 9(e) of FSTt 
contract wiQi NFS is not an "appropriate 
provision" for the reconsideration of fees as 
mandated bjr Uie CPA. Section 9(e) states in 
its entire!^ 

Within Aetjr (6G) da^ after the end of 
each A-year pedod of this contract or as 
otherwiac sp^ed, at the instance of ei- 
ther party hereto, the amoont and charac- 
ter of the A^idiise fees provided for in 
this section may be reconsidered. Such 
request shall he made in writing within 60 
days alter the end of the appli<ad)le con- 
tract year but cannot be made before the 
end of such yta. In the event that the 
Secretary and the Concesrioner cannot 
agree upon an adjustment of the franchise 
fees within 120 days from the date of the 
request for renegotiation as made by ei- 
ther party, the position of the Concession- 
er must be reduced to writing within 30 
days therefhoD and submitted to the Sec- 
retary for a determination of appropriate 
fees, consistent with the fair value of any 
assigned Government Improvements and 
the. probable value to fte Concessioner of 
the ^vDeges granted by this contract 
based upon a ressonabie opportunity for a 
profit in relation to both gross receipts and 
capital invested. If derired by the Conees- 
mner, an advismry arWtration pmel will 
be established Cone member to be selected 
by the Secretary, one by the Concessioner, 
and the third by agreement of the original 
two) for the purpose of recommending to 
the Secretary appropriate franchise fees. 
The Secretary and the Concessioner shall 
share equally the expenses of such adviso- 
ry arbitration. The mitten determinaticrn 
ef the Seeretary at to franchise fees shall 
be final and etmebuivt upon the parties 
hereto. Any new fees estsMished will be 
retroactive to the rommencement of the 
applicable period for which notice of recon- 
sideration is given and be effective for the 
rmnaining term of the contract unless sub- 
sequent negotiations establirit yet a differ- 
ent franchise rate. If new rates are great- 
er than existing rates, the Concessioner 
wQl pay all back fees due with the next 
regular payment. If new rates are less 
than the existing rate, the Concessioner 


may witithold tlw difference betoken the 
two rates teem future paymenm untfi he 
has recouped the overpayment. Any new 
franchise fees will be evidenced by an 
amendment to the contract unless based 
upon the written determination of the Sec- 
retary. in whidi event a copy of the deter- 
mination will be attached hereto mid be- 
come a part hereof as fully as if originally 
incorporated herein. 

(emphasB added). FST objects to the eon- 
tractoal provision because it allows the Sec- 
retary to make a final decision concerning 
fees without FSTs consent. FST claims that 
I 9(e) thereby ffires NFS “an absolute right 
to $o4ol<^ fte entire contract — " 
However, contrary to FSPs assertions, the 
contract does not empower NPS to exercise 
unfettered discretion regarding a fee adjust- 
ment. The language of the contract autho- 
rires NFS to change fees only by complying 
with significant proredural constraints and 
safeguards. The contractual prov^on does 
not allow the changing of fees based on mere 
speculation, but rather mandates that fees be 
dianged wily pureutnl to “a detenainstion of 
appropiate fees, consisteBt with ... tiie 
probable vato# to the Concessioner of the 
privileges granted by this contract based 
upon a reasonable opportunity for a profit in 
relation to both grosa receipts and capita! 
invested." S^tlos 9(ei further details a pro- 
ce^ by which each side can voice objections 
to fee modifications. In addition, the con- 
tract provides for advisoiy arbitration for the 
purpose of recommending appropriate fees, 
and KPS has devied a detail^ method 
embodied in NPS-48, by which to recaiculate 
fees. Finally, under the .APA. 5 (.'.S.C., 
§§ 701-706, the aggrieved concessioner may 
resort to the courts, where the Secretary’s 
actions will be samtinized to determine 
whether he acted arbitrarfly or capriciously. 
See id. § 706. Thus. 5 9(e) would not allow 
NFS to "sabotage" the contract, as FST 
fears. 

15] Farther, we reject FSTs argument 
that } 9fe) of the contract violates the”com- 
mon law of contracK. because it allows for 
the modification of a contract term. i.e. the 
fee amount, without consideration from the 
party opposing the modification <a- a change 
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in circumstances. A fee adjustment is not 
technically a modilication of the contract at 
issue; it is an action that takes place pursu- 
ant to the verj- terms of the contrsul itself, 
and is one that was contemplated by the 
parties at the time of si^n^ the contract 
Significantly, the contract does not allow ran- 
dom modification at the whim of NFS; as 
outlined above, the contract protides a check 
on random adjustment of fees by setting out 
a detailed process which must be followed 
before fees are changed. The contract is 
thus designed to force the party seeking 
adjustment of the fees to pursue negotiations 
with the other side, and to come to a fair and 
reasonable determination of the value of the 
concession. 

In sum, i 9(e) is a completely appropriate 
contractual prosision under the CPA in that 
it provides for modification of fees through a 
reasoned process, and does not vest in NFS 
unbridled authority; at the same time, S 9(e) 
guarantees that the parties will not reach a 
stalemate when a fee adjustment is sought. 
We alRrm the district court’s finding that 
NFS was acting within its statutory authority 
when it a(^usted FSTs franchise fee. 

III. Contractual Authority 

[6] FST also presents a challenge to 
NFS’s authority under the contract itself to 
increase the franchise fee. FST claims that 
the contract is ambiguous because two of its 
terms conflict, and thst the contract should 
therefore be construed against NFS. The 
district court found that under a plain read- 
ing of the contract, there was no conflict 
between the two contractual provisions. We 
review de tiovo the district court's construc- 
tion of the contract. Nehi Bottling Co., Inc. 
V. All-American Bottling Corp., 8 F.Sd 157, 
162 (4th Cir.1993). 

[7] Section 9(a) of the contract prorides: 
"For the term of this contract, the Conces- 
sioner shall pay to the Secretary for the 

privileges granted herein as follows: a 

fiirther sum equal to FOUR AND ONE- 
QUARTER PERCENT (4 ViH) of the Coo- 
ceasioner's gross receipts, as herein defined, 
for the preceding year." FST contends that 
5 9(a). which provides for a 4.25% franchise 
fee to be paid for the term of the contract, is 


in conflict with § 9(e) of the contract, which 
provides for the reconsideration of the fran- 
chise fee during the contract term. FST 
urges this Court to construe the conflict 
against NFS, and to hold that NFS may not 
change the 4.25% franchise fee specified in 
§ 9(a). 

We agree with the district court, however, 
that the contract is not ambiguous, because, 
under a plain reading of the contract, the 
specific fee amount in § 9(a) is meant tn be 
subject to reconsideration as provided in 
5 9(e). Further, even if an ambiguity e.>asts. 
we are compelled to interpret it in NFS’s 
favor in this case. As FST itself points out. 
the concession contract incorporated the 
CPA as the law wtuch was in effect at the 
time of the making of the contract. See 
Northern Poe. Ry. Co. v. WaU. 241 U.S. 87. 
91, 36 S.a 493, 495, 60 L.Ed. 905 (1916) 
("[T]he laws in force at the time and place of 
the making of a contract and which afreet its 
validity, performance and enforcement, enter 
into and form a part of it, as if they were 
expressly referred to or incorporated in its 
terms.”). Here, the CPA mandates tiiat a 
concession contract contain a provision for 
reconsideration of fees at least every five 
years, see 16 U.S.C. § 20b(d), and, as »e 
found above, reconsideration may include ad- 
justment. Thus, any ambiguity which might 
be gleaned from the contractual language 
must be resolved in favor of the validity of 
I 9(e) of the contract, which carries out the 
statutory mandate requiring periodic recon- 
sideration of fees. If we were to construe 
the contract to give effect to § 9(a) but not to 
§ 9(e), we would be ignoring a provision of 
the contract that is necessary for the con- 
tract’s validity under the CPA. 

In addition, our interpretation of tiie con- 
tract, which provides for a fee of 4.25% under 
§ 9(a) until the fee is reconsidered and ad- 
justed under I 9(e). allows us to give effect 
to the contract as a whole rather than only to 
a single provision. See Bruce v. Lumber- 
mens Mut Casualty Co.. 222 F.2d 642, 645 
(4th Cir.1955) (tiie general principles of con- 
tract interpretation "require that an inter- 
pretation which gives a reasonable effect to 
all the manifestations of intention in an 
agreement is preferred to an interpretation 
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iMdi leaves a part of such manifestations 

unreasonable or of no egieet "). We af- 

ffrm the district court's Uncling that KPS had 
the contractual authority to adjust FSTs 
fees in the instant case.' 

IV. Kotics 

[8] On June 30. 1991, seven days after 
the June 13, 1991 expiration of the lint five* 
year period under concession contract, 
NFS wrote to FST stating Oiat “[tjiis tetter 
is to advise you that die National Iterk Ser* 
vice is considadng a renegotiation of your 
franchise fee.” The letter directed FST to a 
specific paragraph of NPS-18 as well as to 
I 9(e) of the contract between the parties. 
FST argues that NM's tetter did not consti- 
tute proper notice of reconsideration of fees 
under 5 9(e) of the contract, because the 
letter was not a request for a change in the 
amount and character of the fees. 

The contract prorides: 

Within sixty (60) days after the end of each 
5-year period of this contract or as other- 
wise specified, at the instance of either 
party h^to, die amount and character of 
the fi^nchise fees provided for in this sec- 
tion may be reconsidered. Such request 
shall be made in writing within SO days 
after the end of the appUeabte contract 
year but cannot be made before the end of 
such year. 

The contractual provision specifies that no- 
tice of reconsideration, not notice of a 
change, must be given. Moreover. FST was 
given ample opporoiniiy to object so the 
frandilse fee detemunation, both at die time 
that it received the June 20 tetter, and subse- 

I. W« find unpersufisive FSTs additions! argu- 
ment that $ 9(al iiseg is ambiguous, because ihe 
provision d«s not stale when the probable value 
of the contract m die concessioner should be 
astessed. It is clear iroin the language of the 
conmact that the value s( the eontract must be 
determined at approximately the same time as 
the fee resssessmem takes place. U. within the 
time period allowed by the contiact for fee re- 
cortsideradon. 

Z NFS contends that FST should be precluded 
from challenging the method by which NFS cal* 
culated the fees, because FST did not raise the 
issue before the agency prior to resorting to the 
coutts. First, we note that there is no require, 
mem of exhaustion of administrative remedies 
under da CPA. See Darby v. Cisneros. — U S. 


quent to NFS's detennination that a 1291 fee 
would be appropriate. The district court 
correctly found that the June 20 letter was 
sufficient to put FST on notice of NFS’s 
intention to recoraider the franchise fee. 
Sine# the notice cant# within die 60-day peri- 
od, ft was tiiaely. The notice was therefore 
unobjectaonable. 

V. Mtthod 0 / CaJeutating .Fees 

[9] FST raises what It believes are three 
errors in NFS’s calcuJation of the 1291 fhm- 
chise fee In the instant case.’ We begin our 
discussion of FST’s challenge by reviewing 
the way in which NFS determined the fee 
adjusUnent. Concessioners are required by 
dteir concession contracts to submit to NFS 
annua! financial statements that have been 
audited in accordance with generally accepb 
ed accounting principies. 'Hte financial re- 
ports submitted during the five most recent 
complete yeara for which reports were filed 
are then used by NFS as the basis for its fee 
determination. NFS calculates the conces- 
sioner's annual gross receipts and adjusted 
net income, and tiased on these numbers, 
determines a muiiianm and maximuni fran- 
chise fee. The final franchise fee is a num- 
ber between the minimum and mmdmum, 
arrived at “based on (a] comparison of the 
concessioner’s returns with similar outside 
industry returns." NFS friea calculates the 
concessioner's andc^ted returns using the 
new franchise fee to determine the effect of 
the new franchise fee on the concessioner’s 
returns. Finally, NFS looks for other facts 
that could have an hnpact on the fee. and 
"[ajny known future significant changes that 

. . 113 s.Ct. ’539. 3548. 125 L.Ed.28 

1 13 119931 'where agency action is final, ihene is 
no requirement of exhaustion of administrative 
remedies in a case brought under the .AF.\. unless 
expressly required by suiute or agency rulei. In 
any event. FST notihed .NFS in a letter of March 
’^34. 1991 that it objected lo the increase of the 
franchise fee from 4.35-“ to 13*3. FST also 
appended a copy of the petition that it planned to 
file in the district court, detailing the contested 
issues, to B letter tftat it sent to NFS on April 14. 
1993. SI’S responded on dune 10 . 1993 that it 
had ‘carefully reviewed EFST's) objections to our 
financial analysis." We find that FST sufficiently 
raised its objections to the lee determination 
before NFS. » 
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are wiiqiK to the eoncessoner’s operacmg 
situation should be induded in the Snal fee 
determination.' 

CIO] FST submitted the required finan- 
cial reports to NFS in accordance with the 
mandates of its eontrad and NI^-48.^ In 
making its calculations based on FSTs finan- 
cial data from 1986 through 1990, NPS made 
two major acljustments to the information 
before it. The first adjustment concerned 
the “Sprit of Gharteston," a boat used by 
FST to provide ferry service to the Monu- 
ment.^ NPS noted that the boat was also 
used by FST for charter and dinner cruise 
operations that were unrelated to its conces- 
sion biMiness (“outside operati<»s”). There- 
fore, NPS found it necessary to prorate the 
operating, adrainisfrative, and fixed expenses 
of PST related to this boat in order to isolate 
the financia! results of FSTs concession op- 
erations. FST itself made meat of fee pro- 
radon adjustments for the Spirit of Charles- 
ton’s out^e operations in Its financial state- 
ments, and NFS used the prorated figures 
submitted by FST for its jMlimmary analy- 
sis. 

NPS. however, made an additional iiiiding 
as to the Spirit of Charleston. Rather than 
buying the boat, the concession leased it 
from a limited partnership, in which FST 
itself was the general partner. NK con- 
cluded that “Ctlhe lease fr not aa ams length 
transaction and has resulted in lower earn- 
ings than would have occurred under an out- 
right purchase of the boat." It therefore 
eliminated from its calculations consideration 
of the lease payments made by FST for the 
boat, and substituted a ethical expenditure of 
$1 million in 1986 with a depreciation over IS 
years, which was the estimated life of the 

3. FST argues dmt because NPS-4S was derei- 
t^ced alter FST entered imo a comract with NFS. 
the guideline cannot be applied to the agreement 
of the parties in the Instant case. However, NFS 
is not a law or regulation, but rather-^is only a 
guideline for use by NPS in making calculations. 
We Bad no proldem with the applicatimi of NFS- 
48 to the agreement at hend. 

4, The stoty behind FSTs acquisition of this par. 
ticuiar boat sheds light on the basis of the dis- 
putr in the instim case. In 1980. NFS decided 
that public boat transportation to the Monument 
should be expanded, which would require addi* 


boat NPS assumed tisat FST h»d uadertak- 
ea a debt of $609,000 in order to finance the 
purchase, with interrat in the amount of $48.- 
000 for a lO-year loan at 10%. 

NFS's second at^justment to FSTs finsn- 
dal data was made pursuant to NFS’s find- 
ing that the amount of FSTs officers’ sala- 
ries (85% of which was attributed to the 
concession operation) had an adverse impaa 
on FSTs profitabifity. As aa example, NPS 
pointed out that the president of FST was 
earning a yearly sa^' of approamateiy 
$200,000, alAough his d^y activity with the 
concession operation was limited. In per- 
forming calculations, NPS thus chose to limit 
saiarie* to 10% of FSTs gross re- 
ceipts, width was sq^roximately tive median 
in the water trmisportation industry accord- 
ing to a report published by Robert Morris 
Associates, 1990 Annual Statement Studies 
(“Morris Studies”!, NPS thus reduced offi- 
cers’ salaries in frs ealcuiation frem ^94,419 
to $162,742. 

After maUng adjustments and performing 
the requisite calculations in order to ascer- 
tain a miniraam and maxbnian Smneinse fee, 
and arriving at an estimated fee of 12%, KPS 
calculated the effect of a 12% franchise fee 
on FSTs atijusted returns. Finally, NPS 
compared the FST date to the Dun & Brad- 
street (“D & B") Industry Norms for the 
water transportation industry. t^PS settled 
on the 12% franchise fee, which it believed 
would allow FST to reap profits in excess of 
D & 3*5 median returns for the industry. 

FST argues, that there were three flaws in 
NFS's caicuiatioiiofthe franchise fee. First, 
FST argues that NFS’s decision to ignore 
the terms of FSTs leasing arrangement for 
the ^lirit of Charleston was frntional and 

donal docking bcUides and a larger vcsel. In 
order to encourage FST to assume the added risk 
of investment In these fscilitiei. the parties can- 
celled their existing contract (which wtu to mn 
only two more years) and agreed on a new con- 
tract (the one at issue in the instant case) with a 
BIteen-year term. FST subsequently acquired a 
new vessel and established a new docking facili- 
ty. According to the district court $ Imdtngs. the 
new vessel, the Spirit of Charleston, cost FST 
approximately $1.4 million, The new docking 
facility was corutructed at a coat to FST of Sl?4,- 
OOO. 
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unsupported by relevant data. FST also 
contests NFS's adjustmdat to the sidaries oi 
its offiseis, eiaimmg that Nl^s use of the 
Morris Studies to taUor the salaries is ration- 
al only if those studies accurately represent 
the Wastry of vshich FST is a part FirWy, 

, FST argues that KPS provided no basis 
upon which to conclude titot O & B’$ water 
transportation industry statistics are reflec- 
tive ^ an industry that can It^icaDy be eran- 
pared to FSTs, tecanse FSTs situation dif- 
fers from that of others in the water trans- 
portation industry' due to rigid controls im- 
posed by KPS on FSTs basiaess. FST ad- 
^donaliy poinu out that even if the Morris 
and D & B publications contain data on 
industries comparable to FSTs, the reports 
themselves may be incomplete or inaccurate. 

(Ill When reviewing informal agency ac- 
tion under the APA. a court must “hold 
unlawful and set aride agen^- aerion, find- 
ings, and eonciusions found to be . . . arbi- 
trary, capridous. an abuse of tSaaretion, or 

otherwise not in accordance with law ” S 

U.S.C. I TO. Although the arbitrary and 
capricious standard provides only fw limited 
review, National Trmmry Empkiyees Un- 
ion V. Homer. 854 FAl 490, 498 (D.C.Cir. 
J988), 

fa] reviewing court must “consider whether 
the decision was based on a consideratiiin 
of the relevant factors and whether there 

has been a ctear error of Judgment 

Although this inqtary into the facts is to be 
searching and carefrd, the ultimate stan- 
dard of review is a narrow one. The court 
Is sM empowered to substit)^ its Judg- 
ment for that of the agency." 

Batman Tnmsp., Inc v. Arkaneas-Best 
Freight Sys., Inc, 419 U.S. 286, 95 S.Ct. 
488. 442, 42 L.Ed.M 447 (1974) (quoting Citi- 
rcjM to Preserve Overton Park. Inc. v. Volpc 
401 UB. 402, 416, 91 S.Ct. 814, 824, 28 
L.Ed2d 136 (1971)). It is the court's cask to 
rariew the conaderatioBS on which the agen- 
cy relied, and to check that the agency's 
decision has “some basis in the record.” 
Homer, 854 Fid at 498. 

[12] Rist, we find no error to NK's 
decision regarding FSTs leasing arrange- 

S. FST also sought to otHsin lite ivlevuit reports 
befoR trial, through a FOIA request. FST was 
not provided with the information because 


ments fat the Spirit of Charieston. We re- 
tpiire Che Secretary to aitieulate a rational 
connection between ttie evidence and Ms ex- 
ercise of discretion. See Virginia Agric 
Grouiers Ass'n, Inc t. Donovan, 774 F2d 89. 
93 (4th Cir.l^). The adminiscrative record 
clearly lays out the fhctors upon wdiich KPS 
relied in adjusting FSTs Rnanrial data con- 
cmmtog the Spirit ttf Charleston. KI% stat- 
ed that it made its ealeol^ims based on a 
sate raflier than a lease arrangement because 
it believed that the nature of the leasing 
transaction had lowered FSTs earnings, and 
offered the exact figures used to calculate 
what the cost of the boat would have been if 
the boat had been purchased outright. 
NFS's determination is clearly supported by 
toe facts to the record, aito was not arbitrary 
or capridous. 

[13] FSTs two remaining challenges to 
NFS's fee calculation — that KPS etred to 
adjustii® FSTs ofiScers' saiasries and in com- 
paring FSTs financial data to the D & B 
Industry Norms— we consider together. 
-FST first daims that it was denied an oppor- 
tunity to show that both the officers' salaries 
and the industry standards used by NI^ for 
comparison wm'e inaccurate, because it was 
not piovided with cq>ies of the Morris Stud- 
ies and D & B Norms. The studies toem- 
selves were not induded in the admtoistra- 
tive record, and the district court ^nmted 
NFS’s motion for a jantective swder, al- 
though FST had hoped to obtain the financial 
reports through discovery and to depose cer- 
tain KPS employees who were involved to 
the fee determination.* FST datois that toe 
district court’s grant of toe protective order 
constituted an abuse of dismtion. 

[14] Judicial review of administrative ac- 
tion is g^eraUy confined to toe admtotetra- 
tive record. See FayettevUte Area Chamber 
of Commerce, v. Vblpe, 315 F.2d 1021, 1024 
(4to Cir.) (to reviewtog agency action under 
the APA, “the focal point for Judidal review 
should be the admuistrative r^rd already 
in existence, not some new record made ini- 
tially in the reviewtog court.” (quoting Comp 
V. Pm 411 US. 138. 142, ^ S.Gt 1241, 
1244. 36 L.Ed.2d 106 (1973) (per curiam))). 

'ttjhcM documems aR eopwightcd public infor- 

maiioR thas can he (Stained directly from ehber 

Ipubiiahiog} organization itself." 
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(“JuiScia! review under these standards is 
general^ based on the administrative record 
that before the agency at the dme of its 
decision — ” (dtfeg Bar MK Raneha s. 
Pueaen 994 F2d 735, 738 (lOth Cir.1993))). 
However, although review is based on a lim- 
ited record, “there may be circumstances to 
justify expanding the record or permitting 
discovery." Fvblic Pwivr Council t. John- 
son, 674 FRd 791, 793 <9th Cir.1982). We 
find that the district court did not abuse its 
discretion in finding that such circomstances 
did not exist in the instant ease. 

While It is the dufy of an agency “to 
establish the statistie^ vaUdify of the evi- 
dence before it prior to reachii* conclusions 
based on that etddence.” Si Janm Hosp. v. 
Heekler. 750 F2d 1450, 1467 n. 6 (7th Cir.), 
sett denud, 474 U,S. 902, 106 S.CX m ^ 
L.Ed2d 228 (1985), It is FSTs burden to 
show that NFS’s action was arbitrary and 
capridous, see San Luis Obispo Mothers for 
Peace r United States Hudear ^gukdory 
Comm% m F.2d 37 (D.C.Cir.) (party 
cldming that an agency’s action was arbi- 
trary and capridous bears the burden of 
proof), «rt denied, 479 U,a m, 107 &Ct 
330, m L.Ed2d Stffi (1^). NPS contends, 
and FST does not dispute, that both the 
Morris Studies and the D & B Norms are 
coiQT^ted pubEcations that are avmlable 
fyom the organizations which issue them. In 
addition, NPS-48, included in the administra- 
tive record, contains a “BiUiogmphy of In- 
dustry Statistics Available for Use in the 
National Itok Service Franchise Fee Deter- 
mination.” «4)ieh Usts the names of both puh- 
Hcations challenged by FST, and the names 
of the organizations which psblMi th^. 
FBT cannot claim that it was unaware of 
which reports were relevant to the franchise 
fee determination in the instant case, since 
PST listed the exact reports in which it was 
interested in the revised FOIA request that 
it submitted to NPS on May 12,. 1992. It wad ' 
FSTs burden to procure the Mturis Studies 
and the D & B Norms and to attempt to 

a. We BOM, u well, that it i< uniikdy that, had 
FST obtained the reporu bom the relevant orga- 
nizatioBS, MF5 would have objected to the inclu- 
sion d the reports in the record before the court, 
since statistics from some older versions of the O 
& B Norms had already been included in the 


supplement the admimstrative record, or u) 
show why it could not obtain the reports. It 
was not an abtme of discretion for the district 
court to deny discovery which was intended 
to shift the burden of produdng the reports 
onto NPS.» 

[IS, 16] Next, FST mounts a challenge to 
the Morris Studies and the D & B pubEca- 
tioim themselves, daiming both that the re- 
ports provide data on companies that are not 
comparable to FST, and that the data con- 
Uuned in the reports are not accurate. An 
agency's use of a ^ndy that is deigned for a 
purpose other than that for wiuch it is used 
by the agency, and “which is limited and 
criticized by its authors on pdnts essential to 
tite use sought to be made of it.” may be 
considoed arbitrary and capricious action. 
See Humeaia of Aurora, Inc v. Redder. 753 
Fid 1679, im (10th Cir.), cert denied 474 
U.S. m, 106 S.Ct 180, .88 I..Ed.ai 149 
(1985). FST has not, however, pointed to 
any evidence in the record tending to prove 
that NFS’s reEsace on the studies in ques- 
tion eonetituted arixtrary and espridous ac- 
tion. In ruling in favor of NFS on FSTs 
challenge to NFS's calculations, the district 
court stated that 

adjustments and the use of industry aver- 
ages are a rational method for the govern- 
ment to measure profits and avoid the 
injustice ol accordii^ lower franchise fees 
to concesrioners with accounting methods 

which disguise profits [Tjhis court 

. . , finds that the procedures employed by 
tile governmmit ansfysts were rational and 
neither arbitrary nor caprictois. It is not 
irrational for the NPS to util^ industry 
expense and profit averages as the basis to 
assess as ini^duaJ coneessioiier’s reason- 
able opportunity to m^e a profit 
We agree with the district court that the use 
of such studies by NPS in detemining firan- 
dtise fees is entirely appropriate. In addi- 
tion, Nre-48 reflects that NPS employees 
are directed to use industry norms carefiiUy 
when making franchise fee determinations. 
While F3T makes brid assertioiis as to the 

adzniniswative record as part of NPS-48. In 
fact, a stipuladoii Bled with the district court on 
October 20. 1993 tvSects that FST had supple- 
iBented the adsiinistrative record before the 
court on at least one occasion, with NFS's con- 
sent. 
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inaccuracy of the reports, it has shown na- 
ther that the industries studied in the re- 
ports were not comparable to FST’s, nor that 
the reports themselves are inaccurate. We 
therefore affirm the distriet court's finding 
that NFS's use of the two publications did 
not constitute arbitrary or capricious action. 

It was FSTs burden to provide the court 
with evidence that NFS's actions were arbi- 
trary or capricious. FST has produced no 
such evidence. We therefore affirm both the 
district court's finding that NFS's decision to 
raise FSTs franchise fee to 12% was neither 
arbitrary nor capricious, and the district 
court's grant of a protective order to NFS. 

\'I. Conehtsion 

We find that NFS had both the statutory 
and the contractual authority to raise FSTs 
franchise fee in the instant case. Further, 
the notice provided to FST and the fee deter- 
mination itsejlf were unobjectionable. The 
decision of the district court is therefore 

AFFIRMED. 



making it misdemeanor to commit fraud in 
sale of food labeled kosher violated establish- 
ment clause. Ibe United States Distriet 
Court for the District of Maryland. Benson' 
Everett Legg, J., 833 FBupp. S40, granted 
summary jud^ent to busmesa owner, de- 
clared statute unconstitutional, and ertjained 
its enforcement. Bureau of Kosher Meat 
and Food Control appealed. The Court of 
Appeals, Lay, Senior. Circuit Judge, sitting 
fay designation, held that kosher food con- 
sumer fraud municipid ordinance, vdiich re- 
quired appointment of three Rabbis and 
three laymen chosen from list submitted by 
Orthodox Jewish associations in order to es- 
tablish and enforce kosher food standards, 
was unconstitutional under establishment 
clause. 

Affirmed. 

Luttig, Circuit Judge, filed opinion con- 
curring in jtuigment in vriiich Wilkins, Circuit 
Judge, concurred. 

'Wilkins, Circuit Judge, filed concurring 
opinion. 
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1. Constitutional Law C=>S4.5<1) 

Food «>1.6 

Kosher food consumer fimud municipal 
ordinance, which required appointment of 
three Rabbis and thr^ laymen chosen from 
list submitted by Orthodox Jewish associa- 
tions in order to establish and enforce kosher 
food standards, was unconstitutional under 
establishment clause; ordinance fostered ex- 
cessive entanglement of religious and secular 
authority by vesting significant investigative, 
interpretive, and enforcement power in group 
of individnais based on their membership in 
specific religious sect. U3.C.A. Const 
Amends. 1, 14; Baltimore, Md.. City Code 
art 19, §S 49, 62. 

2. Constitutional Law «»84.S(1) 

Food *>1.6 


Kosher food consumer fiwud municipal 
Owner of food business brou^t action ordinance which was unconstitutional under 
seeking declaration that municipal ordinance mablishment clause as requiring excessive 

o 



